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THE JURISDICTIONAL STANDARDS OF THE NATIONAL LABOR 
RELATIONS BOARD 





SUMMARY 


The powers of the Federal Government to control interstate com- 
merce, as interpreted by the Supreme Court, have been expanded 
widely since the passage of the National Labor Relations Act. Con- 
sequently the area over which the National Labor Relations Board 
could effectuate national policy in labor relations has been extended 
beyond the limits that Congress may have foreseen in 1935. 

The NLRB has chosen, however, not to exercise fully the powers 
granted to it by Congress under the National Labor Relations Act 
and its 1947 amendments, as interpreted by the Supreme Court. 
But on some occasions the meaning of the Board interpretations as to 
what constituted local business was not apparent to the parties con- 
cerned with Board jurisdiction and even to Board members. For 
example, the Board exercised jurisdiction over restaurants, but re- 
jected any responsibility it may have had to protect the rights of 
employers and employees in hotels. 

The passage of the Taft-Hartley Act offered new problems to the 
Board, as far as exercising its jurisdiction was concerned. The 1947 
amendments restricted the powers of the Board to cede jurisdiction 
to the States, and a number of amendments were specifically intended 
to protect the small employer from union excesses. Though some 
Board officials and others have asserted that the powers of the Board 
to limit its jurisdiction under the new act were reduced, the Board 
continued to exercise discretionary powers and in 1950 published a 
series of standards, which presumably excluded essentially local busi- 
ness from Board jurisdiction. This action apparently precluded the 
Board from enforcing some of the provisions of the Taft-Hartley Act. 

Four years later, a changed membership on the Board determined 
to further reduce the Board jurisdiction, excluding an additional 
undetermined number of employers and employees. The member- 
ship of the Board was divided on the desirability of the new standards. 
The justification for the new standards, as announced by the majority, 
was that the reduced workload would allow the Board to devote 
additional time for more significant cases, and would expedite the proc- 
essing of these cases. The minority asserted that the Board’s backlog 
and budget did not make it necessary to reduce the caseload and 
indicated that the reduction in Board jurisdiction constituted legisla- 
tion by an administrative agency. 

The courts have invariably approved the changes in the interpreta- 
tion of its jurisdiction which the Board saw fit to exercise. This action 
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left many employers and employees in a sort of “no man’s land.” 
The powers of the State to step into areas in which the Board has 
refused to exert jurisdiction have not been determined. The exact 
boundaries of the ‘‘no man’s land” have not as yet been clearly defined 
by the courts, if they ever will be. It appears that legislative action 
might be necessary to define finally the proper area of Board jurisdic- 
tion and the extent of Federal regulation of labor-management rela- 
tions. 
THE LIMITS OF BOARD JURISDICTION 


Status of Federal commerce powers in 1935 

Congress chose in 1935 to base the regulation of labor-management 
relations upon the commerce clause in the Constitution which grants 
the Federal Government the power to regulate “commerce among the 
several States.” The extent of the powers of the Federal Government 
to regulate interstate commerce at that time appeared limited as a 
result of numerous court decisions. There existed considerable doubt 
in 1935 whether the invocation of the commerce clause in the National 
Labor Relations Act would be upheld by the Supreme Court.’ 

In a series of earlier cases the Supreme Court showed an inclination 
to adapt a very narrow view as to what constituted interstate com- 
merce and the powers of the Federal Government to control such 
activities. For example, in 1908 the Supreme Court held that em- 
ployees who made repairs upon railway locomotives were not engaged 
in interstate commerce since their jobs were not directly in interstate 
commerce.? In another case the Supreme Court could not see any 
connection between membership in a union and interstate commerce 
and concluded that Congress could not regulate union activities on 
railroads.® 

In 1935, before the passage of the National Labor Relations Act, 
the majority of the Supreme Court held unconstitutional the action 
of the Federal Government to provide a compulsory retirement plan 
for railroad employees. In the view of the majority of the Supreme 
Court, there was little relationship between the powers of regulating 
commerce and pensions for retired employees. The Court, therefore, 
held that the Railroad Retirement Act of 1934, which provided pen- 
sions for retired railroad workers, contravened the commerce clause.‘ 

A year after the National Labor Relations Act was passed, the 
Supreme Court held that the Guffey Coal Act was not constitutional 
because the Federal Government lacked power to regulate the labor 
standards under which coal was produced, since labor disputes in the 
coal industry affected commerce only indirectly. The argument was 
that a strike only halts production, but does not interfere directly 
with commerce. The majority of the Supreme Court held that the 
control of labor relations rests properly with the States. The fact 
that the seven largest coal-producing States filed briefs arguing that 
each State alone was not in a position to accomplish the purpose of 
the Guffey Coal Act—control of prices and production of coal—was 
not considered of sufficient weight. The controlling factor was the 

1 Stern, Robert L., The Commerce Clause and the National Economy, 1933-46. Columbia Law Review 
vol. 59 (May, 1946), pp. 645-693, particularly 674-685, and (July 1946), pp. 883-947. 
3 Employee's Liability, 207 U. 8. 463 (1908). 


3 Adair v. United States, 208 U. S. 161 (1908). 
4 Railroad Retirement Board y. Alton, 295 U. 8. 330 (1935) 
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need for preserving the powers of the States, even if the States were 
ineffective in acting separately on the matter.° 

The precedents were not, however, entirely one-sided. The Rail- 
way Labor Act, which was in some respects used as a model for the 
National Labor Relations Act, was held constitutional when a railroad 
company was ordered to cease discriminating against its clerical 
employees who were organized into a union.® 


Constitutionality of National Labor Relations Act 

It was, therefore, no accident that the National Labor Relations 
Board chose very carefully the cases upon which it tested the consti- 
tutionality of the application of the commerce clause to the National 
Labor Relations Act. The five cases upon which the constitutionality 
of the act was tested in 1937 included a bus company engaged in 
interstate transportation, a service organization engaged in the collee- 
tion and dissemination of news on a national basis, a steel company 
which operated in many States and controlled its own transportation 
lines, an automobile trailer company, and a small clothing manu- 
facturer who obtained raw materials in one State and shipped them 
to another State where the completed products were prepared and 
then shipped to other States. 

Thus, on April 12, 1937, the Supreme Court declared the National 
Labor Relations Act constitutional in its application to the Associated 
Press and busline cases.’ While four of the Judges dissented in the 
Associated Press case on the ground that the act violated the freedom 
of the press, the opinion was unanimous in the case of the busline 
that the National Labor Relations Act was valid insofar as it related 
to employers in interstate commerce. 

Another test of the constitutionality of the National Labor Relations 
Act came in the application of the act to an integrated steel company. 
The majority of the Supreme Court ruled that the question of labor 
relations in Jones & Laughlin affected interstate commerce, and 
that the effect would be direct. 

* * * When industries organize themselves on a national scale, making their 
relation to interstate commerce the dominant factor in their activities, how can 
it be maintained that their industrial relations constitute a forbidden field into 
which Congress may not enter when it is necessary to protect interstate commerce 
from the paralyzing consequences of industrial war? We have often said that 
interstate commerce itself is a practical conception. It is equally true that 
interference with that commerce must be appraised by a judgment that does not 
ignore actual experience.® 
Scope of the National Labor Relations Act and Labor Management 

Relations Aet 

The National Labor Relations Board has the authority to remedy 
unfair labor practices in the case of establishments where operations 
affect commerce. The Labor Management Relations Act made no 
changes in the definition of “commerce” under the act. The opera- 
tions affecting commerce are defined in (sec. 2 (7)) to mean— 
in commerce or burdening or obstructing commerce or the free flow of commerce, 


or having led or tending to lead to a labor dispute burdening or obstructing 
commerce or the free flow of commerce. 


5 Carter v. Carter, 298 U. S. 238 (1936). 

6 Texas and New Orleans Railroad, 281 U. S. 548 (1930). 

7 Associated Press v. NLRB, 301 U. S. 103 (1937); Washington, Virginia and Maryland Coach Company v. 
NLRB, 301 U. 8. 142 (1937). 

8 NLRB v. Jones and Laughlin Steel Company, 301 U. 8. at 42 (1937). 
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Commerce, in turn, is defined in (sec. 2 (6)) to mean— 


trade, traffic, commerce, transportation, or communication among the several 
States * * * or within the District of Columbia or any territory * * * 

In the Jones and Laughlin decision the Supreme Court warned that 
the jurisdiction of the NLRB should be exercised sparingly, so as to 
avoid any encroaching by the Federal agency upon local commerce. 
The Court did not define the distinction between national and local 
commerce, but asserted that such a difference existed. The failure 
to recognize such a difference, in the view of Chief Justice Hughes, 
would tend to— 
obliterate the distinction between what is national and what is local and create 
a completely centralized government.® 

But once the Supreme Court confirmed the constitutionality of the 
National Labor Relations Act, the courts refused to limit the jurisdic - 
tion of the National Labor Relations Board which was vested with 
the administration of the act. Two years after Chief Justice Hughes 
handed down the Jones and Laughlin decision, the majority of the 
Court declared that the National Labor Relations Act applies equally 
to small and big business regardless of the volume of business done 
except for the application of the de minimis maxim."® 

The scope of the NLRB jurisdiction was broadened in a series of 
cases in which the employers challenged the jurisdiction of the NLRB 
on the basis that their activities did not constitute interstate com- 
merce since only a certain percentage of their products or purchases 
were shipped and received in interstate commerce. In a series of 
decisions the Supreme Court defined the broad jurisdiction of the 
NLRB. 

The Court held that Federal control of commerce applies not only 
to manufactured goods, but also to the growing of produce. In the 
same case, the Supreme Court ruled that regardless of the proportion 
of total goods shipped by the employer in interstate operations, it was 
subject to the regulations of the National Labor Relations Board." 
Similarly, the size of the employer’s activities did not make it immune 
to the Board’s jurisdiction; a subcontractor in the clothing industry 
who delivered all his products within the State to a manufacturer 
who shipped the clothes across State lines was covered by the National 
Labor Relations Act.” 

The Court also ruled that the commerce clause applied to a public 
utility, which was doing most of its business within a State; but the 
fact that it supplied parts of its power to railroads which were, of 
course, in interstate commerce was sufficient to make it subject to the 
rules of the National Labor Relations Act. The Court considered 
the fact that the public utility was in itself not in interstate commerce, 
but nevertheless held that NLRB jurisdiction applies. 

It is the effect upon interstate or foreign commerce, not the source of the injury 
which is the criterion.'* 

By 1943 a circuit court of appeals declared that as far as the juris- 
diction of the NLRB was concerned, any distinction between what 
constitutes interstate and what constitutes local activities of commerce 
seems to have disappeared. 





§ Thid., at 37. 

10 NLRB v. Fainblatt, 306 U. 8. 601 (1939). 

11 Santa Cruz Food Packing Co. v. NLRB, 303 U. 8. 453 (1938). 

12 NLRB vy. Fainblatt, 306 U.S. 601 (1939). 

18 Consolidated Edison Company v. NLRB, 305 U. 8. 197 at 222 (1938). 
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Perhaps the caekle of the farmers’ hen as she announces completion of her daily 
chore, or the squeal of the pig in its struggle to become a porker, are not beyond 
this boundary line, but in this we give no assurance." 

The Taft-Hartley amendments did not change the scope of the 
jurisdiction of the NLRB under the act. It only restricted the power 
of the Board (sec. 10 (a)) to cede jurisdiction to State agencies, unless 
the statute of the State agency applying to the issue under considera- 
tion were consistent with the provisions of the Federal act. Also the 
administration of the NLRB was changed by the provisions which 
made the General Counsel independent of the Board and gave him the 

ower to determine the cases that would reach the Board for decision, 
ut this did not affect the substantive power of the agency to exercise 
jurisdiction. 

The legislative history of the Taft-Hartley amendments seems to 
indicate the intent of Congress to broaden the scope of jurisdiction 
under the act. Some of the amendments were aimed specifically at 
protecting small employers from what were alleged to be union ex- 
cesses. In the debate on the revision of the act, Senator Taft sug- 
gested that the amendments were aimed at correcting injustices which 
victimized small employers. 

I myself feel that the larger employers can well look after themselves, but 
throughout the United States there are hundreds of thousands of smaller employ- 
ers, smaller businessmen, who, under the existing statutes, have come gradually 
to be at the mercy of labor union leaders, either labor union leaders attempting 


to organize their employees, or labor union leaders interfering with the conduct 
of their business for one reason or for another. 


Robert N. Denham, the first General Counsel of the National Labor 
Relations Board under the Taft-Hartley amendments, believed it 
was the duty of the Board to exercise jurisdiction in any case affecting 
commerce. If any limits were to be imposed on Board jurisdiction, 
such restrictions should be determined by statute and the area of 
administrative discretion should be held to a minimum. Senator 
Robert A. Taft disagreed with Denham’s views and so did the 
Board members. In testimony before the Senate in 1949, the Chair- 
man of the NLRB thought that the Board should refrain from exer- 
cising jurisdiction ‘‘where something has a local flavor to it * * *’ ” 

This was in line with the established Board policy which has refused 
to assert jurisdiction despite its unlimited legal power. The fact that 
this policy nullified in practice the protection of the act to small em- 
ployers was glossed over. For example, the Taft-Hartley Act makes 
it an unfair labor practice to coerce an employer or self-employed per- 
son to join a union. Obviously, this provision is most meaningful in 
the case of small employers or self-employed persons working without 
hired help. The voluntary restriction of Board jurisdiction, which 
applies largely to small business, precluded any protection that the 
Board was supposed to extend to these small pe a 


1950 jurisdictional standards 


Until 1950 the voluntary jurisdictional restraints exercised by the 
Board were determined on a case-by-case basis. Out of these indi- 


14 Polish National Alliance v. NLRB, 136 F. 2d 175 (1943) at 180, quoted in Helen F. Humphrey, The 
The Changing Jurisdictional Standards of the National Labor Relations Board. The Federal Bar Journal, 
vol. 15 (January-March 1955), pp. 31-55. 

15 93 Congressional Record 3834, April 23, 1947. 

1% U.S. Congress, Senate Committee on Labor and Public Welfare, hearings on S. 249, 8ist Cong., ist 
sess., and 1024ff. 

17 [bid., p. 175. 
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vidual decisions there emerged a pattern, and in October 1950 the 
Board announced a set of standards which would govern its jurisdic- 
tion. Underlying the 1950 codified standards was the belief that the 
Board would best effectuate the purposes of the Labor Management 
Relations Act by limiting its jurisdiction to cases which “have a pro- 
nounced impact upon the flow of interstate commerce.” * 

The justification for the limitation of jurisdiction could be found 
in the statement of policy preceding the National Labor Relations 
Act and the 1947 amendments. Congress stated in both instances 
that the purpose of the legislation was “to eliminate causes of certain 
substantial obstructions to free flow of commerce.” The reference to 
substantial was assumed to express the intent of Congress that the 
Board would not exercise jurisdiction in cases whose impact on inter- 
state commerce was negligible. However, the fact that some pro- 
visions of the act may have explicitly argued against such an inter- 
pretation was ignored. 

The Board decided to express its standards of jurisdiction in terms 
of dollar value of sales and purchases of the business. Briefly, the 
Board stated that it would assume jurisdiction in the following 
instances: 

1. Enterprises producing or handling goods destined for out- 
of-State shipment, or performing services outside the State in 
which the firm was located, if the goods and services shipped out 
of State were valued at $25,000 a year (this was referred to as 
the outflow standard). 

2. Enterprises receiving directly from out-of-State material 
valued at $500,000 a year; or indirectly, $1 million a year (inflow 
standard). 

3. A combination of the 2 above standards, when the cumula- 
tive percentage was equal to or more than 100 percent. 

A number of commercial activities were exempted from the neces- 
sity of meeting the above standards because those enterprises were 
by their very nature engaged in interstate commerce. These enter- 
prices included the following categories: 

1. Instrumentalities and channels of interstate commerce, such 
as banks, radio stations, or taxicab companies serving inter- 
state bus and railway terminals. 

2. Public utility and transit systems. 

3. Establishments which operated as integral parts of multi- 
state enterprises, such as chainstores or franchised dealers in 
new automobiles and trucks. 

4, Enterprises which furnished goods or services valued at 
$50,000 a year to concerns in category (1) or (2) above. 

5. Enterprises whose operations substantially affected national 
defense.’® 

The above standards, with some minor adaptations, remained in 
effect for almost 4 years. But with the changes in Board membership 
during 1953 and 1954 it became apparent that the 1950 jurisdictional 
standards were not acceptable to the newly appointed majority of 
Board members. In a series of public addresses these members 
expressed the need for reappraising the 1950 standards. One of 





18 Hollow Tree Lumber Company, 91 N. L. R. B. 635 (October 3, 1950). 
18 National Labor Relations Board. Fifteenth Annual Report for Fiscal Year 1950, p. 5. 
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these members considered this as the first duty the Board should 
undertake.” 

The one thing this Nation needs more than anything else to maintain its vigor 
and strength is a revival of interest by local government in tackling and solving 
the problems of their local people. That is why I strongly advocate a general 
but nevertheless marked withdrawal of the hand of the NLRB from strictly 
local disputes.?! 

Uncle Sam’s long arm has reached out to assert itself over too many labor 
management situations which ought to be resolved closer to their origin.” 

I believe that this agency [NLRB] must use sound restraint in the exercise of 
its jurisdiction. I believe that this agency should assist the administration in 
pulling back the outer reaches of Federal bureaucracy, and thus encourage rather 
than impede the development of our communities and our States.?8 


1954 jurisdictional standards 


On July 1, 1954, the Board announced its new jurisdictional stand- 
ards. The new criteria were based largely upon the approach taken 
by the Board 4 years earlier, except that the 1954 standards were more 
stringent, thus excluding an indeterminate number of additional 
employers and employees from the coverage of the National Labor 
Relations Act. Statistics are not available upon which any reliable 
estimates can be made. Basically the 1954 standards distinguished 
between retail and nonretail enterprises. This distinction was ap- 

arently based on the assumption that retail trade is inherently local 
in character and Board interference in such enterprises should be 
kept to a minimum. In addition, the Board singled out a number of 
other activities or industries, which in the opinion of the majority, 
required special standards. The new standards as announced by the 
Board and modified since then follow: 

1. Nonretail establishments: 

(a) Direct outflow: An enterprise which produces or handles 
goods and ships such goods out of State, or performs services out- 
side the State in which the enterprise is located, valued at $50,000 
or more. 

(b) Indirect outflow: An enterprise which furnishes $100,000 
worth of products utilized by other firms for direct outflow or 
$200,000 worth of products regardless of their use. 

(c) Direct inflow: An enterprise which receives goods or ma- 
terials from out of State valued at $500,000 or more a year. 

(d) Indirect inflow: An enterprise which receives goods or ma- 
terials from other State enterprises in the same form in which the 
other State enterprises received them from out of State, valued 
at $1 million or more. 

(e) Multistate establishment: (1) The establishment involved 
meets any of.the above criteria; (2) the direct outflow of the entire 
enterprise amounts. to $250,000 or indirect outflow to $1 million. 

2. Retail enterprises: 

(a) Asingle store or a chain of intrastate stores which has made 
annual purchases directly of at least $1 million or indirectly of 
$2 million from out of State or having annual sales valued at 
$100,000 out of State. 


% Philip R. Rodgers before the American Bar Association, Atlanta, Ga., Mare’ 15, 1954. 


%t Chairman Guy Farmer before the Business Paper Editors, New Orleans, La., January 2t. 1954. 
2 Guy Farmer vefore Fourteenth Annual Law Institute, University of Tennessee, November 6, 1953. 
% Philip R. Rodgers before Dry Goods Association, New York City, January 12, 1954. 
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(b) Multistate retail chain, if the store involved meets the 
above criteria for (a) or the annual sales of the chain amount to 
at least $10 million. 

(c) Franchised dealers and restaurants to be treated as local 
retail establishments. 

3. Special industries or situations: 

(a) Utilities and transit systems whose annual gross value of 
business is $3 million or more. 

(b) Intrastate links of interstate commerce, if annual income 
received by company from services which constitute a part of 
interstate commerce totals no less than $100,000 per year. 

(c) Newspapers whose gross annual value of business amounts 
to $500,000 or more and if they hold membership in or subscribe 
to interstate news services, or publish syndicated features, or 
advertise nationally sold products. 

(d) Communications concerns, such as radio and television 
stations and telephone and telegraph concerns, whose gross 
annual income is at least $200,000. 

(e) Office and industrial buildings, only if company operating 
the building is otherwise engaged in interstate commerce and also 
utilizes the building primarily to house its own offices. 

(f) Taxicab companies and hotels would not be subject to 
Board jurisdiction. 

(g) Concerns doing national defense business or engaged in 
providing goods and services directly related to national defense 
pursuant to contract in the amount of $100,000 or more a year. 

(hk) Employer associations. The total operations of the indi- 
vidual employers who participate in multiemployer bargaining 
will be considered for purposes of Board jurisdiction. 

(i) Plenary jurisdiction would apply only to the District of 
Columbia, but the same standards would be applied to territories 
as to the States. 

The members of the Board were divided in the determination of the 
1954 standards. The majority (three members appointed in 1953 and 
1954) pointed to the accepted policy of the Board to limit its jurisdic- 
tion. The standards, they asserted, should be clearly stated so that 
the public could be able to predict with reasonable accuracy the 
application of the Board’s policies to individual circumstances, and 
at the same time limit the Board’s jurisdiction to cases that have a 
substantial impact upon commerce. The majority recognized that 
reasonable people may disagree as to what constitutes substantial 
impact upon commerce, but it insisted that the new standards were 
based on comprehensive studies prepared by staff assistants and were 
in no way arbitrary or capricious. ‘The dollar volume tests in addition 
to presenting minimal amounts which would classify an establishment 
as having a substantial impact upon interstate commerce also had the 
virtue of being precise. 

Furthermore, the majority asserted that the new criteria deter- 
mining Board jurisdiction will not affect an unreasonable number of 
employees. In the absence of precise statistical data the Board 
proponents of the 1954 standards estimated that the changes would 
reduce by about 10 percent the Board’s caseload and 1 percent of the 


* National Labor Relations Board. Nineteenth Annual Report for Fiscal Year 1954, pp. 2-5. 
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total number of employees subject to the broadest reach of the Board’s 
legal jurisdiction. 

In summary the majority stated that the following factors were 
considered by the Board: 

1. A desire to bring down the caseload of the Board to manage- 
able size. It was slated that pruning down the caseload would 
allow the Board to devote closer attention to more significant 
cases. 

2. A reduction in workload would also enable the Board to 
expedite the processing of cases within existent budgetary 
limitations. 

3. A recognition of the need to differentiate between local 
enterprises and those having a “truly substantial impact on our 
economy.” *° 

Two of the five Board members dissented from the 1954 jurisdic- 
tional standards. Member Ivar Peterson acknowledged the need 
for periodic review of the Board’s jurisdictional standards. He 
thought, however, that the tests agreed upon by the majority were 
“unrestrained and capricious.”” The majority, he believed, was duty 
bound to state how it reached the conclusion to curtail drastically 
the Board’s area of jurisdiction, since several million employees and 
employers were deprived of the rights which were given them by the 
National Labor Relations Act, as amended. He concluded that the 
drastic curtailment of the jurisdiction of the Board should have been 
determined by Congress and not by the Board—‘‘it smacks of adminis- 
trative legislation * * *’ 76 

Abe Murdock was the other member who dissented from the 1954 
jurisdictional standards. He stated that there was a significant 
difference between the 1954 and earlier restrictions of Board jurisdic- 
tion. According to Murdock, the Board had asserted jurisdiction 
before 1950 to the extent that its funds and staff permitted. The 1950 
jurisdictional standards were based on 15 years’ experience of case- 
by-case findings and did not change the scope of the Board’s existing 
operations. The 1954 standards, on the other hand, had as their 
basis a desire to reallocate authority between the Federal and State 
Governments. 

Murdock did not question the sincerity of the motivation of his 
colleagues or the wisdom of changing Board jurisdiction, but he did 
insist that the decision limiting the jurisdiction of the Board should 
have been made by Congress and not by the Board. He stated that 
he did not have accurate data to estimate the number of employees 
who lost NLRB coverage as a result of the new jurisdictional 
standards, but he believed that it would eliminate between a quarter 
and a third of the Board’s past jurisdiction. He asserted that the 
impact as far as the number of employees is concerned would be 
certainly higher than the 1 percent which the majority estimated, 
though he himself did not offer any different figures. 

The exclusion of small employers and employees of small establish- 
ments from the protection of the National Labor Relations Board 
jurisdiction, according to Murdock, was contrary to the intent of 
Congress. For example, he pointed out that a proposal to exclude 


°5 Breeding Transfer Company, 110 N. L. R. B. 493 (Oct. 26, 1954). 
% Thid. 
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employers of less than 10 employees from the jurisdiction of the 
Board had been rejected in 1935. 

Furthermore, Murdock charged that the limitation of jurisdiction 
was contrary to the wishes of Congress which has consistently refused 
to change the statutory coverage of the Board’s jurisdiction. Many 
bills have been introduced which would have had the same effect as 
the majority of the Board has accomplished. Nevertheless, none of 
those bills ever passed Congress. 

There was also no apparent need, in Murdock’s view, for the Board 
to reduce its jurisdiction because of budgetary limitations. Appro- 
priations had been increased with the passage of the Taft-Hartley 
amendments and this budget has been kept at a fairly high level to 
allow the Board to perform all its required duties. The Board backlog 
of undecided cases was rather low when the decision to limit juris- 
diction was handed down.” 

Others have elaborated on the implied charges made by Murdock. 
It has been suggested that the majority of the Board issued its 1954 
jurisdictional standards after Congress refused to act on a series 
of amendments to the Taft-Hartley Act which would have limited 
Board jurisdiction. The charge has been leveled that the majority 
of the Board thus accomplished by administrative action the same 
ends which the Senate did not approve, when it failed to act on 
a bill which would have authorized the Board to change its jurisdic- 
tion.” The majority never controverted Murdock’s statistics about 
the low backlog that the Board faced when the 1954 jurisdictional 
standards were accepted,” although unquestionably, to the extent 
that its load was reduced, the Board members were able to devote 
more time to the consideration of the remaining cases.* 


APPLICATION OF 1954 STANDARDS 


Changes in the 1950 Board jurisdictional standards started to 
oecur before the Board published the revised 1954 tests. Two new 
members were appointed in 1953 (Chairman Guy Farmer and Phillip 
Ray Rodgers), and in some instances Ivar H. Peterson went along 
with the new members in revising the 1950 standards. With the 
appointment of Albert C. Beeson, the new majority was ready to 


1 Breeding Transfer Company, 110 N. L. R. B. 493 (Oct. 26, 1954). 
The budget of the NLRB for fiscal years 1950-56 remained relatively stable, while the caseload declined. 


NIRB erpenditures and caseload, fiscal years 1950-56 


Unfair labor 














Fiscal year Total ex- practice and 
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tion cases 
RR ese ek Re okies li Ae Peo slesanahenep pena $8, 594, 933 16, 124 
Seb othendptdcldsdectivedudsnagdedbbbhddcotmubdal sJobemedpebbobiwubah 8, 413, 661 15, 508 
1952... 7 8, 263, 202 15, 901 
1953. . 8, 908, 303 14, 712 
1954_. 8,786, 226 14, 041 
1955. . 8, 461, 780 13, 336 
1956 8, 804, 020 13, 343 
1264, 83d Cong., 99 Congressional Record 1846 (March 11, 1953). 
# Col umbia Law Re view. N. L. R. B. Under Republican Administration, vol. 55 (June 1955), pp. 
861-906. 

80 Nation’s Business. Labor Board Stresses Realism. Interview with Guy Farmer. February 1955, 
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change the Board jurisdictional standards, which were announced in 
July. A thorough airing of the new standards was postponed until 
October 1954, when the Board applied these standards to a series 
of decisions dealing with jurisdictional problems. 


Standards for nonretail establishments 


Direct outflow.—Under the 1950 standards the Board exercised juris- 
diction over establishments whose annual shipments of goods outside 
the State or performance of out-of-State services amounted to $25,000 
or more. In Jonesboro Grain Drying Cooperative * the Board re- 
viewed its outflow and inflow standards. The case involved a non- 
profit farmer’s cooperative formed for the purpose of making savings 
on the services of drying rice, and composed of 90 members who were 
rice farmers located in Jonesboro, Ark, The employer contended that 
he should not be subject to the National Labor Relations Board since 
he neither bought nor sold rice and his business was purely local in 
nature. The majority of the Board ruled that the Board would 
assert jurisdiction in the case of a nonretail enterprise when the goods 
produced and shipped out of State or services’ performed outside of 
the State in which the enterprise is located are valued at $50,000 or 
more annually. 

The majority of the Board ruled that the $50,000 direct outflow, 
standard applied only to companies which shipped the goods directly 
out of the State. In this case the employer had a total volume of 
sales of more than $50,000 and it appeared that it would therefore 
qualify for Board jurisdiction under its July 1954 standards. .A 
majority of the Board, however, ruled that since the company sold 
less than $50,000 worth of goods directly out of the State, it failed to 
meet the $50,000 outflow test. In order to qualify for Board jurisdiction 
the enterprise had to produce and ship $50,000 worth of goods out of 
the State. In the present case, it shipped less than $50,000 out of 
the State and the balance was bought by companies within the State. 
The Board was not concerned whether that was subsequently shipped 
out of the State. The company did not qualify, therefore, under the 
$50,000 direct outflow standard.” 

Similarly, the Board refused to assert jurisdiction over an automo- 
bile wholesaler who sold $230,000 worth of automobiles out of State. 
The Board determined. that thesales:did not constitute direct outflow 
because the out-of-State purchasers took delivery of the automobiles 
at the employer’s place of business. 

The majority of the Board also refused to assert jurisdiction over a 
company which operated a mailing service valued in excess of $200,000. 
The company did not qualify for Board jurisdiction, because, accord- 
ing to the reasoning of the majority, the destination of the shipments 
was determined by the customers and not by the company itself; the 
shipments of the company, therefore, did not constitute direct outflow 
as applied to Board criteria for assertion of jurisdiction. Murdock 
and Peterson felt that the majority gave esoteric meaning to simple 
words like ‘ship’ and “destination.’’ They were also at a loss to 
understand the need for continuous curtailment of Board jurisdic- 
tion.** 

31110 N. L. R. B. 481 (October 26, 1954). 
32 Mast Lumber Company, 111 N. L. R. B. 18 (January 3, 1955). 


33 Homer Chevrolet Company, 110 N. L. R. B. 825 (November 9, 1954). 
34 The Reliable Mailing Service Company, 113 N. L. R. B. 129 (August 26, 1955). 
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However, the Board has ruled that a company was within Board 
jurisdiction even if its major product was not shipped out of State, 
if a byproduct of the employer’s principal operation valued at more 
than $50,000 per year was ieee out of State. The company was 
engaged in the slaughter of cattle and hogs and the sale and distribu- 
tion of beef and pork products within the State, but it shipped $200,000 
worth of hides out of State. The Board held that even though the 
hides were a byproduct of the employer’s operations, the total activi- 
ties of the packing company was subject to the Board’s jurisdiction.” 

Indirect outflow.—As in the case of direct outflow, the Board 
doubled in 1954 the 1950 jurisdictional standards as applied to indirect 
outflow. These standards were to be applied to enterprises which 
furnished goods or services necessary to the operations of other 
employers engaged in commerce. The majority distinguished be- 
tween two categories of goods and services: (1) Those directly utilized 
by other firms for outflow where the $100,000 standard applied; and 
(2) those indirectly utilized by other firms for outflow where the 
$200,000 standard applied. The majority did not indicate the 
rationale for differentiating between direct and indirect utilization of 
indirect outflow. Peterson and Murdock took exception to this 
distinction, suggesting that it would be difficult for the Board to 
determine when goods or services were sold for ‘‘direct”’ or “indirect”’ 
utilization. The difficulties which the mincrity predicted were 
realized and the Board later decided that it would not look into the 
disposition of the goods and services for purposes of indirect outflow 
test and the Board would assert jurisdiction as long as a company 
met the $100,000 standard.” 

The Board also refused to assert jurisdiction over an employer 
engaged in processing and packing eggs whose value of sales was in 
excess of $100,000. ‘The employer sold his product to retail outlets 
of chainstores, which were subject to Board jurisdiction, because the 
stores met the standards for multistate retail chain enterprises. But 
the Board held that since each of the retail outlets viewed singly and 
not as part of a chain did not qualify for jurisdiction, therefore, the 
company did not meet the indirect outflow standard of $100,000 or 
more annually. The fact that the retail chains were subject to 
Board jurisdiction under other standards did not constitute proper 
grounds for assertion of jurisdiction.” 

Direct and indirect inflow.—The 1950 and July 1954 standards con- 
cerning inflow of goods and services were the same. The Board stated 
that it would assert jurisdiction over enterprises which received 
directly goods or materials from out of State, valued at $500,000 or 
more (direct inflow). The Board would also assert jurisdiction over 
enterprises which purchased $1 million worth of goods within the 
State, provided these goods were shipped into the State by the com- 
panies selling the goods (indirect inflow). This standard was sharply 
modified in October 1954 when the Board stated in Hogue and Knott * 
that the indirect inflow standard applied only to nonretail establish- 
ments and that more stringent tests would control jurisdiction for 
retail stores. The 1950 standards made no such distinction and the 
majority offered no explanation for the change. Murdock and Peter- 

35 Dallas City Packing Company, 112 N. L. R. B. 12 (April 8, 1955). 
% Whippany Motor Company, 115 N. L. R. B. No. 11 (January 12, 1956). 


87 N. J. Poultry and Egq¢ Association, 114 N. L. R. B. 1536 (October 19, 1955). 
#110 N. L. R. B. 543 (October 26, 1954). 
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son volunteered that the majority seemed to believe that retail stores 
are local in character. 

Even before the 1950 standards were adopted the Board ruled that 
the purchasing test of $500,000 must be made directly by the eom- 
pany. A company which received more than $500,000 directly from 
out of State, but made the purchases through brokers located in the 
State did not qualify for Board jurisdiction. The fact that the goods 
were delivered directly from out of State to the company, the ma- 
jority of the Board ruled, has no bearing upon the direct inflow test. 
The direct inflow standard, according to the majority, did not apply 
to cases where the purchases were “twice removed.” 

Murdock expressed the view that the majority decision destroyed 
the meaning of interstate commerce. It should not make any differ- 
ence, he asserted, whether the goods shipped directly to the company 
were ordered directly by the company or through brokers. He criti- 
cized this “twice removed” doctrine as being unrealistic. The func- 
tion of the Board is to further collective bargaining. A strike in a 
company’s plants or stores would, according to Murdock, have the 
effect of interfering with commerce regardless of whether the purchase 
was made directly by the company or through a broker. He, there- 
fore, did not consider the distinction meaningful.” 

But the Board found that a concrete-products company did meet 
the direct inflow standard, though it made its purchases by placing 
orders through the cement producer’s local offices. The company im- 
ported cement in excess of $500,000 from out of State and the fact 
that the orders were placed in the same city where the company was 
operating did not render the purchases indirect inflow.” 

The Board agreed to assert jurisdiction over a general construction 
contractor whose direct purchases from out of State were below 
$500,000 since the combined inflow of the contractor and his subcon- 
tractors exceeded the Board jurisdictional standards for direct. imflow. 
The purchases made by the subcontractors to discharge the obliga- 
tions of the contractors were considered as an integral part. of the 
activities of the contractor.*! 

Multistate establishments.—Under the 1950 standards the Board 
took jurisdiction over all establishments operating as an integral part 
of a multistate enterprise. No distinction was made between retail 
and nonretail enterprises. The July 15, 1954, announcement of the 
new standards stated that jurisdiction would be asserted in the case 
of individual units of multistate companies which did not meet the 
general inflow or outflow tests, if the multistate enterprises bad a total 
outflow of goods into interstate commerce totaling $250,000 a year. 

The multistate standard was amended in 1955, when the Board 
ruled that it would assume jurisdiction over multistate nonretail 
enterprises when the total annual sales of the company exceeded 
$3,500,000. The Board reasoned that regardless of interstate flow 
of goods and services it would be efficacious for the Board to assert 
jurisdiction, since by virtue of their size alone some multistate enter- 
prises have a substantial effect upon commerce. As in the ease of the 
other quantitative criteria, the Board did not explain why it chose the 
$3,500,000 mark as the standard.” 

399 C. T. Evans, 108 N. L. R. B. 1651 (June 30, 1954). 
© Paturzo, Inc., 114 N. L, R. B. 1161 (November 16, 1955). 


41 Donnehy Construction Company, 111 N. L. R. B. 1025 (March 11, 1955). 
42 Coca-Cola Bottling Company, 114 N. L. R. B. 1423 (December 20, 1955). 
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One of the most difficult problems under this standard has been to 
determine when a business is a multistate enterprise within the mean- 
ing of the standard, and when it is merely a group of independent 
companies associated together for certain purposes but which simply 
would not come under the standards of the Board in this category. 
The difficulty the Board has faced in this area has been illustrated 
in several instances. 

In one case, the Board refused to take jurisdiction of the employer 
who was one of 29 corporations engaged in pest-control work in 25 
States. The aggregate business of all 29 corporations was owned by 
the founder and his immediate family. All the corporations had 
identical officers. Each group employ ed a manager, paid on a profit- 
sharing basis, to conduct its local business operations. There was 
no centralized control of labor relations and there was no interchange 
of employees or managers between the corporations. Under these 
circumstances the Board concluded that each of the 29 corporations 
operated independently of each other and that the company did not 
qualify for Board jurisdiction under the multistate standard. Mur- 
dock dissented from this conclusion. He did not think that the lack 
of a coordinated labor-relations policy should be the controlling 
factor. He found enough evidence of central control as to other 
activities to convince him that the company operated as a multistate 
establishment.* 

A year later the Board agreed with the dissenting member that the 
company was a multistate operation for the purposes of jurisdiction. 
The second case showed some shifting of employees from one company 
to others, although employment was terminated between jobs as a 
matter of policy. A more detailed study of the record also disclosed 
that payroll records and advertising were centered in the main office 
of the company.** 


Retail and service establishments 


As stated earlier, the 1950 standards and the July 1954 press release 
made no distinction between retail and nonretail establishments. In 
Hogue and Knott Supermarkets ® the Board set forth special juris- 
dictional standards that would apply to single retail outlets or intra- 
state and multistate retail or service chains. 

(1) Annual purchases of $1 million directly from out of State; 

(2) Indirect out-of-State purchases of $2 million; 

(3) Direct sales out of State of $1 million; and 

(4) Regardless of inflow or outflow if the chain or an integral 
part of the chain of groceries, did an annual gross sales of $10 
million. 

Murdock criticized these standards, stating that they were based on 
the assumption that retail stores necessarily represented local enter- 
prise. The majority did not explain the rationale for setting higher 
standards for retail business than for other types of businesses. 

The differentiation in jurisdictional standards between retail and 
nonretail firms raised on occasion the question as to which standards 
should apply in particular cases. The Board ruled that when 80 
percent of the sales of a company engaged in the sale of office supplies 
went to public-school districts, it was not engaged in retail trade and, 

8 Orkin “‘The Rat Man,” Inc., 112 N. L. R. B. 762 (May 17, 1955). 


Orkin Exterminating Comp ny (Ke ntuc ky), U5 N. L. R. B. No. 93 (Fer tary 28, 1953). 
4110 N. L. R. B. 543 (October 26, 1954). 
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therefore, was subject to the nonretail standards of the Board. The 
Board, in its decision, relied on a Supreme Court decision,“ which 
held that retail sales involve the satisfaction of personal wants of 
individuals. Selling of school supplies to institutions did not con- 
stitute retail trade.” 

A company engaged in relining automobile and truck brakes in 
several States contended that it was subject to nonretail standards. 
However, the Board viewed the specialized operations of the employer 
as services and held that for purposes of jurisdiction the standards 
applicable to retail would be proper in this case. 


Direct and indirect flow 


As in the case of nonretail trade, the precise distinction between 
direct and indirect flow continued to present problems. The Board 
rejected an employer’s contention that his procedure of placing 
orders for new automobiles through the local office of the Ford Motor 
Co. rendered such purchases indirect inflow. The Board held that 
such purchases of new cars for retail sale amounted to direct out-of- 
State purchases and applied the direct inflow monetary standard of 
$1 million.** 

Similarly, the controversy over what constituted indirect flow was 
faced in retail as well as in nonretail activities. The majority held 
that indirect inflow applied only if the products delivered to the 
ultimate purchaser were in the same form as when they entered the 
State, and that the flow is stopped—or becomes ‘‘twice removed”— 
when the commodity was materially altered or when it became part 
of a different product. In the instant case the dealer bought cars 
from an assembly plant which was operating within the State. The 
majority of the Board held that the assembling of the car interrupted 
the flow of commerce which made it, for purposes of Board jurisdiction, 
a product that was manufactured within the State and therefore the 
indirect inflow criterion did not apply. Murdock held that such a 
restrictive concept of the indirect inflow was akin to archaic views 
of interstate commerce which had been discarded by the courts.” 

Multistate retail chains——Under the 1950 standards the Board 
asserted jurisdiction over establishments operating as an integral part 
of a multistate enterprise. The degree of management centralization 
or ownership was considered immaterial. This was changed under the 
1954 standards, when the Board announced that it would assert juris- 
diction over multistate retail chains only if the establishment in 
question fulfilled the requirements for local or intrastate retail estab- 
lishments or if the annual gross sales of the entire chain amounted to 
$10 million. Here, as in the previous cases, the Board failed to explain 
the reason for choosing this figure. 

The scope of the standard as applied to multistate chains was classi- 
fied in a series of decisions. The multistate standards apply only to 
integrated business. The Board denied the request of an employer 
who wanted the Board to assert jurisdiction over his laundry and dry- 
cleaning business with four separate outlets in Vermont. The fact 
that the officers of the company also owned and operated other busi- 

4 Roland Electrical Company, 326 U. S. 657 (1946). 
J. S. Latta, 114 N. L. R. B. 1248 (November 30, 1955). 
48 The S. G. Tilden Company, 111 N. L. R. B. 640 (February 16, 1955). 


49 Jerry Cravens, 113 N. L. R. B. 875 (August 25, 1955). 
50 Kenneth Chevrolet Company, 110 N. L. R. B. 1615 (December 15, 1954). 
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nesses was considered immaterial as long as the other activities were 
not integrated with the business under consideration.*! 

However, an operation which may be peculiar to a multichain busi- 
ness but part of an integrated retail chain was not barred from Board 
jurisdiction under the multistate standards. The employer operated 
1,200 restaurants, newsstands, and lunch counters. The Board held 
that an ice-skating rink which the company operated was part of the 
multistate restaurant and retail chain of the employer whose gross 
sales exceeded $10 million and who therefore was subject to the 
multistate jurisdictional standard. In making this determination the 
Board took into consideration the fact that the ice-skating rink was 
adjacent to two restaurants also operated by the employer and that the 
rink was used as an open-air restaurant—an integral part of the 
operation—during the summer.*” 

A part of a multistate retail chain may qualify for Board jurisdiction 
under the standards set up for intrastate or single State operation 
though the total operations of the chain do not meet the multistate 
test. The employer operated a chain of 31 retail apparel stores in 
Illinois, Indiana, Kentucky, and Missouri. The total gross sales of 
the chain were below $10 million, but the annual inflow of the Illinois 
stores alone exceeded $2,500,000. On these grounds the Board de- 
cided to assert jurisdiction over 1 of the Illinois stores, because the 20 
retail outlets that the company operated in Illinois qualified for Board 
jurisdiction under the intrastate standards.® 

The Board also asserted jurisdiction in the case of a wholesale 
grocery company which operated 20 wholly owned retail subsidiaries. 
The employer claimed that each outlet should be treated separately 
for purposes of Board jurisdiction. ‘The union which was seeking to 
represent the employees of 3 of the 19 stores located in Kentucky 
asserted that the stores should be treated as a unit because of the 
common ownership and management. A majority of the Board 
found that the Board should assert jurisdiction, but each of the three 
Board members arrived at this conclusion for different reasons. 
Chairman Leedom found that the 19 stores in Kentucky qualified for 
jurisdiction on the basis of intrastate retail standards. Member 
Murdock stated that he did not agree with the 1954 standards any- 
way, and that the Board should assert jurisdiction in the instant case 
regardless of Chairman Leedom’s rationale. Peterson was satisfied 
with the finding that the company was engaged in commerce within 
the meaning of the act and, therefore, voted for assertion of 
jurisdiction.” 

Auto dealers.—Under the 1950 standard the Board assumed jurisdic- 
tion over automobile dealers and soft-drink distributors as a result of 
tbe franchise yardstick, which required the Board to exercise jurisdic- 
tion automatically over this type of enterprise. The rationale for 
this was based on the grounds that the dealership arrangement was an 
essential development of automobile production and distribution in 
the United States.® 

In 1954 the Board rejected the franchise yardstick and treated this 
kind of enterprise as any other retail store.°° The majority stated that 

51 Modern Linen and Laundry Service, 110 N. L. R. B. 1805 (December 10, 1954). 
52 Union News Company, 112 N. L. R. B. 584 (May 4, 1955). 

8&8 Greenberg Mercantile Corporation, 112 N. L. R. B. 710 (May 11, 1955). 

4 B. G. Wholesale, 114 N. L. R. B. 1429 (December 20, 1955). 


58 Klinka’s Carage, 106 N. L. R. B. 969 (August 26, 1953). 
% Wilson Oldsmobile, 110 N. L. R. B. 534 (October 26, 1954). 
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the franchise yardstick was improperly applied by the Board as it 
created inequities by extending this standard only to automobile and 
soft-drink dealers, but rejected it in the case of other industries which 
operated under similar arrangements. Also implied in the majority 
opinion was the belief that even though the franchise arrangement 
might be the basis of the distributive system of a number of industries, 
the impact of any such local dealer upon commerce was no different 
than that of other retailers who may sell the products of many pro- 
ducers. 

In a concurring opinion Peterson stated that for the purpose of 
Board jurisdiction the aggregate business volume of franchise dealers 
was immaterial; the fact that the automobile dealers employed some 
520,000 workers and did more than $16 million worth of business was 
no argument in favor of the Board’s assuming jurisdiction. This high 
volume of business was divided among a total of some 40,000 retail 
franchises employing an average of 13 employees each; and many of 
them were actually small businesses employing less than 10 employees, 
Peterson, therefore, felt that there was no reason for adopting different 
criteria for auto dealers than for other types of retail businesses. 

Murdock, in his dissent, argued that each unit under consideration 
was part of an integrated nationwide distributive system which was 
completely controlled by the manufacturer, namely General Motors 
in the case at point. It was therefore wrong to conclude, as the 
majority did, that each unit was an independent commercial venture. 
Murdock thought that Peterson’s argument, which stated that the 
average dealer was a small single employer, was not germane to the 
point; the fact was that the present majority decision had involved 
some 520,000 workers who were integrated in a few systems. The 
franchise dealers are an integral part of the nationwide sales program 
in which substantial control over merchandising, prices, services, 
facilities, and advertising, among other things, is retained and ex- 
ercised by the manufacturer. He contended that his opinion had the 
backing of the Supreme Court, when it held that retail franchised 
dealers formed ‘‘an integral part of a national system of distribution 
of new cars.” * 

Restaurants.—In July 1954 the Board announced that it would not 
exercise jurisdiction over public restaurants. This categorical an- 
nouncement was modified in the case of a multistate restaurant chain, 
which the Board found to be an integrated commercial venture which 
had an impact on interstate commerce. The majority consequently 
determined that for purposes of Board jurisdiction it would apply the 
same standards for restaurants as for other retail establishments. 
Normally, the majority held, restaurant business is local in nature 
but in some cases it found that restaurants may operate on so wide a 
scale as to have a substantial impact on interstate commerce. Mur- 
dock and Peterson dissented from the views of the majority. Their 
objection was similar to that in the case of the retail standards. They 
pointed out that under 1950 criteria the Board assumed jurisdiction 
of restaurants whose operations met the general standards applicable 
to any other type of business. They did not see any reason for dis- 
tinguishing between the effect caused by the halt of shipments in 
retail enterprises and in enterprises of a nonretail nature. 


57 NLRB v. Howell Chevrolet Co., 346 U. 8. 482 (1953). 
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Special industries and situations 


In addition to the basic standards developed for retail and nonretail 
establishments, the Board singled out a number of industries to which 
it applied special tests for purposes of Board jurisdiction. In some 
cases this special treatment was due to the belief that an industry was 
local in character and not normally in the direct stream of interstate 
commerce. In the case of the hotel industry the Board continued 
to reject jurisdiction, though no provision in the act would appear to 
call for the peculiar treatment the Board accorded this industry. 

On the other hand, the Board appeared to feel obligated to take 
special interest in establishments producing goods and services for 
national defense. More stringent standards appeared desirable where 
national security was involved. The Board expected to reduce the 
impact of labor-management disputes upon defense production. 

Businesses operating in the District of Columbia, the Common- 
wealth of Puerto Rico, and the Territories, where the Board had 
plenary jurisdiction, also received special attention. 

Publie utilities —Under the 1950 standard, the Board asserted 
jurisdiction over local public utility and transit systems irrespective 
of their size, except where the principle of de minimis was applicable. 
This rule was changed in 1954, when the majority announced that in 
order to better effectuate the purposes of the act it would be proper 
to assert jurisdiction over public utilities whose volume of business 
was $3 million or more per year. The majority estimated that this 
new standard would eliminate between 50 to 60 percent of the public 
utility cases previously entertained by the Board and would directly 
affect 4.4 percent of the total employees in gas and electric utilities.” 

Murdock and Peterson, in their dissent, charged that the majority 
view was based on the fallacious assumptions that large utilities in 
terms of gross receipts have an impact upon interstate commerce and 
utilities with lesser sales do not. They asserted that small utility 
companies may also sell power to industrial and commercial consumers 
and thereby affect commerce. It was, therefore, erroneous to argue, 
according to the two dissenting members, that the effect of public 
utilities upon commerce could be measured in terms of size of the 
companies’ annual gross revenue. Furthermore, Murdock and Peter- 
son averred that the application of the $3 million standard to all 
utilities would not effectuate the purposes of the act, since 1 public 
utility which qualified under the standard may sell all its power 
within 1 State, or even 1 city, and smaller companies may sell their 
power in interstate commerce. Industrial disputes in the latter group 
would, therefore, have direct bearing upon interstate commerce. The 
restriction of jurisdiction was accordingly in violation of the instruc- 
tions of Congress that rights of employees should not be denied because 
of the size of the plants in which they work. The majority standards 
appeared to Murdock and Peterson self-contradictory. Under this 
standard the Board would assert jurisdiction in the case of a company 
which supplies coal in excess of $100,000 but would refuse to assume 
jurisdiction in the case of a public utility unless its total sales were 
$3 million. 

It is not clear whether the multistate standard might be applicable 
to public utilities. The Board was faced with a situation in which 
the employer operated 7 public utilities located in 3 States. It 


58 Greenwich Gas Company, 110 N. L. R. B. 564 (October 26, 1954). 
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rejected jurisdiction in this case because the local utility involved 
did not meet the $3 million test. But in refusing jurisdiction, the 
Board also considered whether the employer would qualify under 
the multistate standard. It found there was an indication of general 
policy affecting personnel and general supervision over each plant 
manager emanating from the central office. However, this was not 
considered sufficient evidence that the plants were integrated from an 
operational point of view. The Board found that each plant was a 
self-contained unit and that the employer did not qualify for Board 
jurisdiction under the multistate standard. It would appear that 
the Board was stricter in applying the multistate standard fo a public 
utility than to other enterprises. 

The Board also refused to apply the multistate star. ards to a 
transit company though at least one member found that he central 
office of the company ‘formulated the labor relations of ti. company 
and intervened with the execution of the policies at the \u cal level. 
In another case the Board stated flatly that annual sales of over 
$3 million would constitute the only basis for assertion of jurisdiction 
over local utilities. 

The Board also refused to exert jurisdiction over Rural Electrifica- 
tion Administration cooperatives which did not meet the $3 million 
standard. Murdock dissented because he saw in the Board ruling an 
unwarranted inroad upon the act’s protection of utility and transit 
employees. He thought that a cooperative whose total annual sales 
amounted to over $400,000, two-fifths of which were sold to com- 
mercial and industrial companies, and which in turn received its 
power from a multistate giant public utility, might have a substantial 
effect upon interstate commerce if its operations were disrupted by a 
labor dispute. Furthermore, the removal of REA cooperztives from 
Board jurisdiction would remove the protection of the Labur-Manage- 
ment Relations Act from over 1,000 organizations upon whom 3.7 
million consumers depended for initial electric power.” 

The Board treated a wholesaler of electricity who supplied power to 
local utilities as an interstate enterprise. The company was engaged 
exclusively in the generation of electric power for resale to a number of 
cooperatives. Under these circumstances the majority of the Board 
held that the inflow standard requiring interstate purchases of $500,000 
would be appropriate rather than $3 million worth of sales. The 
majority did not explain its rationale and Member Rodgers dissented. 
He believed that a wholesaler of electricity should be treated in the 
same manner as any local public utility.” 

Public transit systems.—Before 1954 the Board had no monetary 
tests for the application of jurisdiction over transportation companies 
engaged in interstate commerce or engaged in businesses which con- 
stituted a link in the chain of interstate commerce. This was similar 
to the jurisdiction exercised over public power utilities. In connection 
with transportation operations, the 1950 standard stated that the 
Board would assume jurisdiction over enterprises that serve as an 
essential link in the services performed by instrumentalities of com- 
merce. The 1954 standard amended the 1950 standard by stating 

59 Cuscade .vutural Gas, 110 N. L. R. B. 947 (November 19, 1954). 
6 Sifeway Transit Company, 111 N. L. R. B. 1359 (March 1, 1955). 
61 Southern Wyoming Utilities Cooperative, 110 N. L. R. B. 1490 (December 14, 1954). 


62 Southwest Mississippi Electric Power Administration, 110 N. L. R. B. 1884 (December 16, 1954). 
83 Central Electric Power Cooperative, 113 N. L. R. B. 1059 (August 26, 1955). 


89458—5 7——4 








20 JURISDICTIONAL STANDARDS OF THE NLRB 


that the part of the company’s services in interstate commerce must 
be at least $100,000 a year before the Board would assert jurisdiction. 
The Board accordingly refused to assert jurisdiction over a company 
hauling furniture and freight in Missouri which grossed $26,500, a 
third of which income represented hauling to and from a railroad 
station.” 

In the case of companies which are engaged in interstate as well as 
intrastate transportation, the Board jurisdiction would apply only if 
the total amount received from interstate hauling is $100,000 or more 

er year, or if the interstate part of the operations plus the intrastate 
i for an interstate carrier amounts to over $100,000. The 
Board, therefore, refused to assert jurisdiction over an employer 
engaged in the storage and transfer of household goods. The total 
gross income of the employer was in excess of $100,000, but he received 
only $40,000 for service rendered in interstate hauling. The company 
did not meet the Board standard, because the balance of its operation 
was purely intrastate and did not serve as a link for interstate 
transportation.® 

The Board announced a third aspect of the standard affecting public 
transit in case of companies operating in intrastate transit and serving 
as a link in interstate commerce. A company, to qualify as a “link” 
in interstate transportation of passengers, was required to sell tickets 
for continuous passage using interstate lines, or to connect with inter- 
state lines for the continuous passage on the intrastate company, or 
shar facilities with an interstate company, or interchange passes or 
tickets between the intrastate and interstate company. It was not 
enough for an intrastate company merely to connect with an interstate 
company in order to qualify for NLRB jurisdiction. 

The majority of the Board ruled that an intrastate company which 
has a small feeder line with an interstate company did not qualify for 
Board jurisdiction. To assert jurisdiction over such a company just 
because of the feeder line would constitute ‘‘a tail wagging the dog.” 
Murdock and Peterson dissented from this view. They argued that 
interstate transportation and communication operations are an inti- 
mate part of interstate commerce and that the $100,000 minimum 
requirement should not apply to an industry which in its very essence 
constituted interstate commerce; the assertion of jurisdiction should 
be automatic in this industry. Moreover, Murdock and Peterson 
claimed that the $100,000 limitation in the case of interstate transpor- 
tation was inconsistent with the $50,000 outflow standard in the case 
of factories. Certainly if $50,000 worth of sales in interstate com- 
merce was sufficient for a factory to qualify for NLRB coverage, then 
a trucking company which actually transported these goods, and 
perhaps hundreds of thousands of dollars in value of other goods 
across State lines, should also be held to be sufficiently engaged in 
commerce to warrant the assertion of jurisdiction by the NLRB, 
even if its cartage fees remained below $100,000 a year. 

Telephone, radio, and television.—The NLRB asserted jurisdiction 
under the 1950 standards over channels of communications regardless 
of their size, subject only to the rule of de minimis.” This standard 
was revised when the Board ruled that NLRB coverage would apply 
to radio and television stations and telephone and telegraph systems 


& Breeding Transfer Company, 110 N. L. R. B. 493 (October 26, 1954). 

6 Edelen Transfer Company, 110 N. L. R. B. 1881 (December 16, 1954). 
% Rollo Transit Corporation, 110 N. L. R. B. 1623 (December 16, 1954). 
& WBSR, 91 N. L. R. B. 630 (October 3, 1950). 
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only if the gross income of the enterprise amounted to at least $200,000 
annually.“ The majority was vague as to the impact that this de- 
cision would have on the number of workers who would not be covered 
as a result of the new limitation, except for asserting that the impact 
of the new plan was probably very small. 

Member een believed that the new standard would largely 
remove the industry from NLRB jurisdiction, since about 80 percent 
of the country’s radio stations would be affected by the decision. 
This would include most of the stations in communities with a popu- 
lation of less than 100,000 and 70 percent of all stations working as 
outlets of national networks. He also believed that 96 percent of all 
telephone companies would be placed outside of Board jurisdiction 
by the new standard applying to channels of communication. He 
did not suggest, however, how many employees would be affected by 
the new communications standard. Peterson was mostly concerned 
with the impact of the decision upon employers. He cited testimony 
presented before Congress in connection with the hearings on amend- 
ments to Taft-Hartley, which brought out the need of small employers 
for the protective provisions of the 1947 amendments to the National 
Labor Relations ian According to Peterson the new communica- 
tions standard would rob these small employers of the protection that 
Congress provided for them in the Taft-Hartley Act. 

Another objection to the new standards regarding channels of com- 
munication and trucking companies was expressed a a former Board 
member, who was in general sympathy with the restriction of Board 
jurisdiction as achieved by the 1954 standard. He pointed out that 
Congress has shown its concern with the operations of trucking com- 
panies by requiring them to obtain certificates from the Interstate 
Commerce Commission, and the removal of these companies from the 
jurisdiction of the NLRB appeared to him inconsistent with other 
Federal action affecting the operations of these companies. Similarly, 
he questioned the failure of the Board to exercise jurisdiction over 
onal radio and television stations whose listening and broadcasting 
have been regulated by another Federal agency, the Federal Com- 
munications Commission.” 

Newspapers.—As in the case of channels of communication, the 
1950 standards did not contain any monetary provisions in connec- 
tion with the assertion of jurisdiction over newspapers. The Board 
asserted jurisdiction under the 1950 standard over all newspaper 
companies which held membership in or subscribed to interstate 
news services, or published nationally syndicated features or advertised 
nationally sold products, irrespective of the size of the particular 
enterprise involved and the possible effects upon interstate com- 
merce.” In 1954 the majority of the Board asserted that this standard 
led the Board to exercise jurisdiction even over a village newspaper 
carrying a syndicated comic strip. Accordingly, the 1954 standards 
provided that the Board would exercise jurisdiction over newspapers 
only if the gross value of the services rendered by the newspaper 
amounted to $500,000 or more per year. In addition, to qualify for 
Board jurisdiction, newspapers had to hold membership or subseribe 
to interstate news services, or publish nationally syndicated features, 
or advertise nationally sold products. The majority of the Board 

68 Hansford Broadcasting Company, 110 N. L. R. B. 1251 (December 9, 1954). 
6? Gerald D. Reilly. A Return to Legislative Intent. The Georgetown Law Journal, vol. 43 (March 1955), 
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members estimated that the new standard would eliminate about 
8 percent of the country’s newspaper employees from NLRB coverage. 

Murdock and Peterson dissented again. They insisted that mone- 
tary tests were inappropriate with respect to newspapers as well as 
radio and television stations, because in these industries the size of 
the particular enterprise was not a true or reliable gage of its impact 
upon the flow of interstate commerce; the nature and not the magni- 
tude of these enterprises determines their effect upon commerce. 
This was the rationale of the 1950 standards which rejected any 
monetary tests in these industries. The dissenting members asserted 
that the hypothetical example of applying jurisdiction over a small 
local newspaper because it carried a syndicated comic strip was a 
product of the exaggerated imagination of the majority. The fact 
was that the Board had actually refused under the 1950 standards to 
accept jurisdiction over a number of newspapers which had no sub- 
stantial impact upon commerce.” 

Office and industrial buildings.-Under the 1950 standards, the 
National Labor Relations Board took jurisdiction over office and 
industrial buildings which had as tenants enterprises which were 
themselves engaged in commerce and were paying $50,000 or m ore 
rent per year. This did not constitute a special jurisdictional rule 
for office buildings but resulted from an application of the indirect 
outflow rule which required that jurisdiction be taken where the goods 
or services rendered to an enterprise which engaged in commerce 
amounted to $50,000 or more per year.” 

Under the 1954 standards the Board announced that it will assert 
jurisdiction over office buildings only when the employer owning or 
hither the premises is engaged in interstate commerce and _ utilizes 
the building primarily to house its own offices. The Board conse- 
quently refused to assert jurisdiction over an office building because 
the employer who utilized the building was not otherwise engaged i in 
interstate commerce.” The Board similarly refused to assert juris- 
diction over a building which was 26 percent occupied by a petroleum 
company engaged in interstate commerce. The majority held that 
26 percent occupancy did not meet the test of “primary’’ occupancy.” 
But in another case the Board determined that an employer who 
occupied 55 percent of the total space in a building was utilizing the 
premises “primarily” for his own offices, and was, therefore, subject 
to NLRB jurisdiction.” The Board decided that it would apply the 
same test for purposes of asserting jurisdiction to industrial buildings 
as to offices.”® 

Members Murdock and Peterson failed to see the logic of the test 
which was based upon “primary” occupancy. They suggested that 
under this criterion the Board may assert jurisdiction over a rela- 
tively small building which was occupied by an employer engaged in 
interstate commerce. But this test would put large buildings occupied 
by many tenants outside the rule of the NLRB, because the employer 
occupied a small part of the building, although the total value and 
space occupied may exceed the requirements in smaller buildings.” 

11 Daily Press, 110 N. L. R. B. 573 (October 26, 1954). 

7 Cormar, Inc., 94 N. L. R. B. 1150 (June 3, 1951). 

% McKinney Avenue Realty Company, 110 N. L. R. B. 547 (October 26, 19*4). 
™% American Republic’s Corporation, 110 N. L. R. B. 870 (November 15, 19*4). 
75 The Connecticut Bank and Trust Company, 114 N. L. R. B. 1293 (Decer ber 5, 1955). 


7 Fast Newark Realty Corporation, 115 N. L. R. B. No. 75 (February 17, 1956). 
7 McKinney Avenue Reality Company, 110 N. L. R. B. 547 (October 26, 1954). 
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Taxicab companies.—The 1950 standards made no special juris- 
‘dictional provision for taxicab concerns. The Board asserted juris- 
diction over a taxicab company if it served an interstate transportation 
terminal and was the sole company serving the area or if it operated 
under a contract, franchise, or license from an instrumentality of 
interstate commerce.” 

In 1954 the Board overruled these provisions when it refused to 
assume jurisdiction over a taxicab company although the firm pro- 
vided exclusive service to the air terminals in the area it served, and 
received almost a third of its income from patrons:going from and to 
interstate transportation terminals. The majority conceded that 
taxicab companies fall within the scope of the Board’s legal power to 
assert jurisdiction. But relying upon Supreme Court authority to 
the effect that the Board may refuse to exert the full limits of its 
power,” the majority declined jurisdiction over taxicab companies.” 
The language used in the case left the question open as to whether the 
ruling applied to interstate or only to intrastate cab services. This 
doubt was settled in another case where the Board disclosed that it 
would refuse to assert jurisdiction over taxicab companies.*! 

Hotels.—The Board has consistently refused to exercise jurisdiction 
over hotels. The justification for this blanket exemption was never 
explained by the Board in terms of any provision of the act. The 
special treatment of this industry was challenged on different occa- 
sions. For example, in 1951 the Board refused to exercise jurisdiction 
in the case of a voluntary association of 22 hotels, which grossed an 
annual business of $15 million with direct purchases outside the State 
in excess of the amounts required by the Board to qualify for jurisdic- 
tion in other industries. The majority of the Board saw no reason to 
change its established policy in this industry. In doing so, it pointed 
to the fact that Congress never took exception to this policy and that 
Senator Taft specifically stated that the act was not intended to cover 
the hotel industry. Two Board members dissented from the views of 
the majority, because they held that the operations of the association 
clearly affected commerce by the established Board standards. An 
exemptions affecting a whole industry, the dissenting members held, 
should be made by Congress.™ 

Both the employers’ association and the union clearly approved of 
the Board action; the issue was raised in this case by a small group of 
employees in a craft union, and not by the industrial union in the hotel 
industry. The hotel union’s official journal hailed the Board decision 
as a major victory.” But 4 years later, when the union struck a 
number of hotels in Miami, Fla., the union reversed its position. It 
claimed that in the case of a resort the hotels constituted a major 
business involving interstate commerce and could not be treated as a 
local business. The union pointed out that the hotels entered into 
agreements with airlines setting up “package” vacations, thereby 
causing a continuing stream of interstate commerce. The hotels in 
question advertised nationally and attracted guests from many States. 
The employers’ association, however, denied that the labor dispute 


§ Cambridge Taxicah Company, 101 N. L. R. B. 1328 (December 22, 1952). 
? Denver Building Trades, 341 U. S. 675 (1951). 

© Checker Cab Company, 110 N. L. R. B. 683 (Oetober 29, 1954). 

"| Tanner Motors Tours, 112 N. L. R. B. 275 (April 19, 1955). 

*2 Hotel Association of St. Louis, 92 N. L. R. B. 1388 (January 17, 1951). 

* Catering Industry, vol. 60 (February 1951), p. 17. 
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would affect interstate commerce since the business is local in nature. 
The Board rejected the union argument and continued to refuse juris- 
diction. Its only explanation of its decision was that it continued 
established Board policy.* 

National defense.—In 1950 the Board recognized the special need for 
Federal intervention in labor disputes where the impact on national 
defense was substantial in character.“ Four years later the majority 
held that this standard was too broad to be meaningful and had 
resulted in assumption of jurisdiction even in the most insignificant 
cases. The Board consequently determined that it would assume 
jurisdiction over enterprises engaged in national defense only if the 
goods and services supplied by these establishments under Government 
contracts were $100,000 or more a year. Peterson agreed with the 
reasoning of the majority, but thought that where national defense 
was concerned a more sensitive measurement was needed. He, 
therefore, favored that the minimum for assertion of jurisdiction 
be lowered to $50,000. Murdock asserted that, as in the other 
standards, the dollar value determined by the majority was arbitrary, 
and where aational security was concerned, the arbitrary action 
was fraught with danger. He thought that the standard was adopted 
despite the absence of data as to the extent to which the defense 
effort could be crippled by work steppages in small firms which were 
working under Government contracts and that the Board should 
make every effort to prevent labor disputes where national defense 
was involved. Murdock asserted that in some cases subcontractors 
or small suppliers may have a substantial crippling effect upon 
defense supplies. The importance of a product or service to the 
national defense cannot be gaged by its monetary value. Further- 
more, he felt, the majority ignored the cumulative effect that rejection 
of jurisdiction may have.” 

The majority of the Board ruled that a company engaged in military 
housing did not have substantial effect on national defense. The 
company in this case managed housing facilities for military personnel 
at Fort Knox, Ky., and was domiciled in Florida. Murdock believed 
that jurisdiction should have been asserted in this case on two grounds: 
First, the direct outflow standard required the Board to assume juris- 
diction when a company shipped out of the State goods or services in 
excess of $50,000 a year. ‘This test applied to the case under con- 
sideration, since it involved a Florida corporation performing services 
in another State in excess of the amounts required by the outflow 
standard. Second, the majority’s national defense standard required 
that the Board assume jurisdiction over an enterprise engaged in 
supplying goods or services directly related to national defense in 
the amount of $100,000 or more a year. The company in this case 
received annually approximately $2,400,000 in rent. Housing mili- 
tary personnel, Murdock averred, constitutes direct engagement in 
national defense.*’ 

While the management of a housing project for military personnel 
was not considered by the majority to have a substantial effect upon 
national defense, a dairy cooperative which had contracts to supply 
milk to a military base and a veterans hospital did satisfy the Board’s 

& Miami Beach Hotel Association, N. L. R. B. administrative decision (August 26, 1955). 
*’ Westport Moving and Storage Company, 91 N. L. R. B. 902 (October 11, 1950). 


% Maytag Aircraft, 110 N. L. R. B. 1056 (October 26, 1954). 
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standard of national defense. The company: qualified for assertion 
of Board jurisdiction on the basis that the annual value of its milk 
supplies to the military installations was in excess of $100,000.* 
Where the national defense standard was involved, the Board was 
apparently concerned primarily with the nature of the activity, and 
not with the amount of business involved. 

But the Board refused to assert jurisdiction in the case of a company 
which supplied sand, gravel, and concrete for highway construction 
and repair at a military installation. The value of the supplies was 
in excess of $100,000, but the nature of the business did not qualify 
the company for Board jurisdiction under the national iaieoe 
standard.” 

Cumulating standards.—In the application of the 1950 standards 
the Board determined that it would assert jurisdiction in cases which 
met the Board standards by cumulating the direct and indirect outflow 
requirements, even though the companies did not meet any of the 
individual tests established by the Board.” This formula was re- 
jected in 1954 in the case of a company whose direct inflow durin 
the year under consideration was 85 percent of the minimum require 
by the Board for assertion of jurisdiction. During the same period 
the indirect out-of-State purchases (indirect inflow) were 35 percent 
of the required minimum. The union requested that the Board 
assume jurisdiction on the basis of the Rutledge (cumulating) formula. 
The majority of the Board rejected the cumulating principle and 
refused to assert jurisdiction. It ruled that the Board would accept 
jurisdiction only when a company met fully one of the Board’s 
standards.” 

Murdock took exception to the Board ruling. He stated that the 
Rutledge formula represented a realistic approach to Board jurisdic- 
tion insofar as it tried to measure the total impact of a business upon 
interstate commerce. This formula, according to Murdock, was a 
logical application of the Board standards to employers whose opera- 
tions affected interstate commerce both directly or indirectly. In 
abandoning the cumulating formula, the majority made the direction 
of movements in commerce a controlling factor, though the underlying 
test for Board jurisdiction, Murdock averred, has been quantity in 
interstate commerce. The refusal of the majority to consider the 
total commerce of a company was in contradiction to the principles 
upon which the standards were established. According to Murdock, 
the Rutledge formula was merely a recognition of the mathematical 
fact that the whole is equal to the sum of its parts. The circuit court 
affirmed the NLRB dismissal of the case,®? and the Supreme Court 
denied certiorari upon appeal. 

Association of employers —Under both the 1950 and 1954 juris- 
dictional standards, the Board has considered association members 
who participate in multiemployer bargaining as a single employer for 
jurisdictional purposes. The more stringent standards that beeame 
applicable to individual employers in 1954 were also accordingly 
applied to multiemployer associations.” 

8 Long Meadow Cooperative, 115 N. L. R. B. No. 70 (February 13, 1956). 
8° F. M. Peeves, 111 N. L. R. B. 186 (Jnly 11, 1955). 

© Rutledge Company, 91 N. L. R. B. 625 (October 3, 1950). 

* Rogers Brothere, 110 N. 1.. R. B. 534 (October 26, 1954). 
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Secondary boycotts.—In situations involving secondary boycotts, 
the Board determined that for purposes of assuming jurisdiction it 
would consider the operations of the primary as well as the secondary 
employer. The operations considered were not to be limited to the 
extent of business between the primary and secondary employers, 
but were to include the entire operations of the secondary employers 
on the site where the boycott occurred. 

In applying this standard, the controversy centered about the 
question as to what constituted a secondary boycott. Thus, the Board 
asserted jurisdiction in the case of a company which transported 
general commodities whose combined interstate and intrastate oper- 
ations which were interlined with interstate commerce were below the 
$100,000 required by the Board in the 1954 standards for public transit 

systems. The majority of the Board, nevertheless, asserted jurisdic- 
tion in this case, because the Board determined that a secondary 
boycott was involved and decided to apply the entire volume of 
business of the secondary employers at each of the terminals affected 
by the secondary boycott. The majority reasoned that all the 
employers at the location of the boycott were affected by the labor 
dispute and, for purposes of jurisdiction, the total amount of business 
at these sites should be considered. Murdock and Peterson denied 
that a secondary boycott was involved in the case and insisted that the 
majority ruling was contrary to the intent of Congress. The purpose 
of the seeondary boycott provisions, they claimed, was to protect a 
neutral employer and his employees who are adversely affected by a 
labor dispute. The dissenting members, therefore, concluded that 
the act was not intended to extend protection to a primary employer 
who is a party to the dispute.” 

It was now Peterson’s and Murdock’s turn to resort to the “twice 
removed” doctrine. ‘The Board had decided to assert jurisdiction in a 
situation where it found that a union resorted to picketing to induce a 
building contractor not to install equipment made by nonunion labor. 
The contractor’s business did not meet any of the jurisdictional 
standards, but the manufacturer of the equipment qualified for Board 
jurisdiction. In the present case there were two intermediary pur- 
chasers between the manufacturer and the contractor. The dissenting 
Board members felt that the sales of the manufacturer were not ap- 
plicable to the case since the manufacturer was “twice removed” from 
and was not involved in the dispute. Peterson further stated that 
where a boycott of a product was involved, the majority appeared to 
be intent on the assertion of jurisdiction regardless of the number of 
intervening purchasers.” 

Plenary jurisdiction —Under the 1950 standard the Board took 
plenary jurisdiction over business in the District of Columbia, Puerto 
Rico, and Territories. This practice was changed in a series of 
decisions following the announcement of the 1954 standards. The 
Board rejected jurisdiction over a hotel in the Virgin Islands on the 
basis that the impact on commerce was no greater in the islands than 
in the States and, since the Board did not assert jurisdiction over 
hotels in the continental United States, the same rule applied to the 
Virgin Islands. 

% McAllister Transfer, 110 N. L. R. B. 1769 (December 16, 1954). 
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Similarly, the Board declined to assert jurisdiction over a retail 
bakery in ‘Puerto Rico because the enterprise did not meet the appli- 
cable standard to this type of business on the mainland. The Board 
stated in this case that it would apply the standards to the Territories 
in the same manner as to the mainland.” On the same basis the 
Board accepted jurisdiction over a hospital in Puerto Rico because 
the hospital had a contract with the Veterans’ Administration and 
therefore qualified for Board jurisdiction under the national defense 
standard.* In another case the Board rejected jurisdiction over a 
quarry in Puerto Rico. In doing so, it stated that it should apply 
the same standards to the Territories as to the States.” 

While the Board has treated the Commonwealth of Puerto Rico and 
the Territories in the same manner as the 48 States, it chose to con- 
tinue to exercise plenary jurisdiction in the District of Columbia.* 
The Board did not offer any rationale for the different treatment ac- 
corded to the several Territories and the District of Columbia over 
which it has plenary jurisdiction. It would appear that the Board left 
to Puerto Rico and the Territories the same degree of freedom: to 
control their labor legislation as it did to the States because it may have 
felt the Territories could fashion the necessary legislation to protect 
rights of employers and employees. In fact, the Commonwealth of 
Puerto Rico and Hawaii had in effect comprehensive labor legislation 
and could have stepped into the void left by the failure of the Board to 
exercise plenary jurisdiction. However, the Board apparently did not 
anticipate that Congress would delegate to the District of Columbia 
the necessary power to act, if the NLRB had declined to exert plenary 
jurisdiction in the District. 


“NO MAN’S LAND” 


The courts have refused to intervene with the National Labor 
Relations Board interpretation regarding the scope of its jurisdiction. 
In Haleston Drug Store ? the Board refused to accept jurisdiction in 
a case involving a chain of drugstores on the basis that the operations 
of the chain were primarily local in character. ‘The Court of Appeals 
for the Ninth Circuit upheld the Board’s refusal to assert jurisdiction 
in the case.6 The Supreme Court recognized the authority of the 
Board to decline jurisdiction in cases affecting interstate commerce, 
where the Board believed that the policies of the Labor Manage- 
ment Relations Act would not be effectuated by the affirmation of 
jurisdiction.* 

The question naturally arises as to what recourse is left to employers 
and employees in cases that fall outside the jurisdictional scope of 
the NLRB according to its self-imposed limitations. Section 10 (a) 
of the Taft-Hartley Act limits the powers of the Board to cede juris- 
diction to States which have labor laws consistent with the Federal 
act. Twelve States, Hawaii, and Puerto Rico have at present com- 
prehensive labor relations laws, and it appears that none of these has 
met the consistency requirements of the act. Consequently, the 

8? Sizto Ortega, 110 N. L. R. B. 1917 (Tecember 16, 1954). 

% Hospital Ha’o Tejas, 111 N. L. R. B. 165 (January 6, 1955). 

*% Conra“o Forestier. 111 N. L. R. B. 84 (Mareh 4, 1955). 

1M. S. Ginn and Company, 114N. L. R. B. 112 (Septem ber 19, 1955). 

282N.L. RK. B. 1264 (April 15, 1949). 
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NLRB has not ceded any jurisdiction to the States since the passage 
of the 1947 amendments.’ 
Actions of State courts 

The present law, as administered by the NLRB, and according to 
the court interpretations, leaves an undefined area of ‘“‘no man’s land”’ 
in labor management relations. The courts in the several States have 
taken different views about the powers of the States to step into areas 
left vacant by the NLRB, or where the NLRB has specifically refused 
to take jurisdiction. In some cases, State jurisdiction was contingent 
upon the NLRB actually having failed to assume jurisdiction over a 
case merely because a company’s business did not meet the National 
Board’s jurisdictional standards.° But, said the Court, when the 
NLRB specifically rejects jurisdiction, the State court has the auth- 
ority to step in. The California Supreme Court reasoned that since 
the law granted NLRB the discretionary power to exercise jurisdiction, 
the legislative intent must have been to give the States jurisdiction 
when the National Board specifically determines that a company’s 
business does not sufficiently affect interstate commerce.’ 

The Utah Supreme Court expressed a similar view when it held that 
the State labor relations board had the authority to act in cases 
involving interstate commerce, whenever the National Labor Rela- 
tions Board refused to assert jurisdiction. The Utah court thought 
that, since both the Federal and State Governments were required to 
help secure harmonious labor-management relations, it is only reason- 
able to expect the State to act when the Federal agency rejects juris- 
diction in a given case.® 

The Michigan courts, however, have gone much further. The 
circuit court of that State ruled that the State courts may interpret 
whether a given case meets NLRB standards for assertion of juris- 
diction and it held that the State is free to assume jurisdiction where 
it appears that according to the official minimum standards the Board 
would not assume jurisdiction. However, in another case, the 
Michigan circuit court refused to grant relief against picketing, when 
an automobile dealer claimed that the union action was prohibited 
under the unfair labor practices of the Taft-Hartley Act. The 
circuit court held that the State courts cannot assume jurisdiction in 
an area in which the NLRB has been granted power by Congress, 
and in which Congress expressly spelled out the conditions under 
which the National Board can cede jurisdiction to the States."° On 
the other hand, a Michigan circuit court granted an injunction in the 
case of an automioble dealer who applied for relief on the basis that 
NLRB would not assume jurisdiction." 

The New York Court of Appeals, the highest court in the State, took 
a position contrary to that of the California court. The New York 
court held that the only means by which the State can step into a 
labor controversy involving a company which is engaged in interstate 
commerce is through cession of jurisdiction by the NLRB under 
section 10 (a) of the act. But in a dissenting opinion, one member 

5 Breeding Transfer, 110 N. L. R. B. 493 (October 26, 1954). Appendix B contains a digest of the pertinent 
OT Bealon: Inc. v. Teamsters’ Local 333, 29 CCH Labor Cases 69, 643 (1955). 

? Garmon v. Building Trades Council, 29 CCH Labor Cases 69, 642 (1955). 

§ Gus v. Utah Labor Board, 30 CCH Labor Cases 69, 924 (1956). 

® School District v. Trades Council, 29 CCH Labor Cases 69,679 (1955). 


1© Universal Car Company v. Association of Machinists, 27 CCH Labor Cases 68,825 (1954). 
il Satin, Inc. v. Electrical Workers, 26 CCH Labor Cases 63,503 (1954). 
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of the court felt that the Board’s intention to cede jurisdiction should 


be sufficient to warrant the State to step in and thus avoid a “no man’s 
land” in which neither Federal nor local agencies would act.” 

The Ohio Court of Appeals ruled that the State may assume juris- 
diction Over a company engaged in interstate commerce, when the 
State court finds that the total operations of the company are too 
insignificant to affect interstate commerce. The jurisdictional stand- 
ards established by the NLRB may be helpful in making the deter- 
mination, but are not controlling. The State supreme court affirmed 
the decision of the lower State court." 


Federal courts 


The Federal courts have not as yet resolved the problem of “ 
man’s land,” and it appears questionable whether the solution lies 
with the courts. The Supreme Court ruled in a case involving peace- 
ful picketing by a union that the enforcement of unfair labor practices 
under the Taft-Hartley Act was reserved by Congress to be adminis- 
tered by the NLRB and, therefore, such administrative functions 
may not be exerted by State courts. It appeared to the Supreme 
Court that Congress considered that such enforcement should be 
centrally administered so as to achieve uniform application of rules 
in labor controversies.'® 

But the Supreme Court made it clear that the National Labor 
Relations Act, as amended, did not prevent the States from exercising 
their traditional police powers or from entertaining common law tort 
actions for the recovery of damages, even though unfair labor prac- 
tices in interstate commerce may be involved. The Court pomted 
out that the act did not prescribe procedure for dealing with the con- 
sequences of tortious conduct already committed, and concluded that 
the aggrieved party should have recourse to existing criminal penalties 
and habilities. This situation, according to the Supreme Court, was 
different from the above cited Garner case, where Congress had pro- 
vided a Federal remedy. No such remedy was provided in the instant 
ease. Hence, if the respondent had no recourse to State courts to 
collect damages, he would be deprived of his property without recourse 
of compensation."® 

The Supreme Court also ruled in a case involving mass picketing 
that the State, pursuant to its poliee power, had the authority to 
enact labor-management legislation with the view of preventing vio- 
lence, threats of violence, and mass picketing even if these actions 
constitute an unfair labor practice under the Federal act.” 

Parenthetically it may be remarked that the application of the 
State tort law to ‘‘no man’s land” may create inequities. Unfair 
labor practices committed by employers are normally not considered 
common law torts. The Wagner Act was passed to create employee 
rights which did not exist in common law. On the other hand, an 
employer in most cases will be in a position to get relief because the 
unfair labor practices by the employees may constitute common law 
tort. For instance, violence in picketing under section 8 almost 


12 New York Labor Relations Board v. Wags Transportation Co., 25 CCH Labor Cases 68,265 (1954) and 
26 CCH Labor Cases 68,754 (1954). 

8 Fairlawn Meats v. Meat Cutters, 29 CCH Labor Cases 69,629 (1955). 

430 CCH Labor Cases 69,845. 

18 Garner v. Teamsters, 346 U.S. 485 (1958). 

16 United Construction Workers v. Laburnum Construction Corporation, 347 U. 8. 656 (1954). 

1? Auto Workers v. Wisconsin Employment Relations Board, 351 U. 8. 266 (1956). 
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always causes some disruption in the employer’s business with result- 
ing damage to it.”® 

The Supreme Court has thus far failed to rule on the central issue 
with regard to the ‘‘no man’s land,” whether the States may assume 
jurisdiction over cases which are within the statutory power of the 
NLRB, but which the. Board feels do not substantially. affect. inter- 
state commerce. This issue is presently (October 1956 term) before 
the Supreme Court in three separate cases, which were discussed 
earlier.” 

Need for legislation? 

It is, however, doubtful whether the Supreme Court would finallv 
resolve the problems created when the Federal Government pre- 
empts an area in the field of labor-management relations and at the 
same time the NLRB vacates it. In view of the fact that even the 
Board experts cannot agree on the boundaries of Board jurisdiction 
under the present standards, it is not likely that the Supreme Court 
could settle the uncertainties created with respect to Board jurisdic- 
tion. But earlier decisions make it unlikely that the Supreme Court 
would allow States to step automatically into areas vacated by the 
NLRB. There is bound to remain, therefore, a ‘‘no man’s land”’ in 
the field of labor-management relations as long as the present law 
remains in effect and the NLRB chooses to restrict or change its 
jurisdiction. 

It appears, therefore, that the solution to the Federal-State con- 
flicts of jurisdiction, created by the NLRB action, will have to await 
statutory action. This seems to be the conclusion ofthe authorities 
writing in the field. A number of alternative approaches have been 
suggested. Basically these proposals center about a need for Congress 
to define the broad areas of NLRB jurisdiction. The boundaries of 
these areas depend, of course, upon the extent to which the authorities 
prefer to apply Federal regulation to labor-management relations. 

Since many States do not have adequate regulations of labor- 
management relations, some have suggested that the Federal Govern- 
ment retain its broad present powers in the field, but at the same time 
ease the authority of the Board to cede jurisdict ion in appropriate 
areas when a State agency is ready to step in. Such action, it is 
believed, would encourage States to act more aggressively in the field 
of labor-management relations and reduce the need for Federal law. 
This apparently was the intent of Senator Ives when he introduced a 
bill which would have granted the Board discretionary power (1) to 
decline jurisdiction over any case ‘‘which is not sufficiently substantial 
to warrant the exercise of its jurisdiction” and (2) to cede jurisdiction 
to State agencies. At the same time, State, agencies could assert 
jurisdiction over cases vacated by the Board.” But some have shown 
a greater concern with the expanding power of the Federal Govern- 
ment and have suggested that Congress should refuse to regulate labor 
relations in business of local character regardless of the failure of 
States to act in this area. The fact that this would leave many em- 
ployees unprotected, particularly in States which have no laws to 
protect the rights of workers to organize; is considered: a lesser evil 
than the overextension of national control in labor law. 





18 Yale Law Journal, note (vol. 65), November 1955, p. 94. 

19 Carmon v. Building Trades Council, Amalgamated Meat Cutters v. Fairlawn Meats, and Gus v. Utal 
Board. 

20S, 1264, 83d Cong., 99 Congressional Record 1846 (March 11, 1953). 


Comparison of 1954 standards with 1950 standards 


APPENDIXES 





AppENDIxX A 





Category of business 


1, Enterprises other than re- 
tail establishments.? 


2. Intrastate links of inter- 


state commerce such as | 


transportation opera- 
tions or other local activ- 
ities which constitute a 
link in the chain of inter- 
state commerce.? 


3. Concerns doing national 
defense business.!° 


4, Retailing concerns: 

A. Single retail store or 
service establish- 
ment. 

B. Intrastate chains of 
retail concerns.!? 


5. Multistate retail chains .. 


6. Franchised dealers '......- 


1954 standards ! 





A. 


$1 


A 
B 
C 


. Direct inflow * of $500,000_.._...._____- 

. Direct outflow 5 of $50,000...........__- 

. Indirect inflow ® of $1,000,000__......._- 

. Indirect outflow 7 of— 

(1) $100,000 if the goods or services 
are directly utilized in the 
products, or processes of the 
enterprises to which furn- 
ished, or 

(2) $200,000 if the goods or services 
are not directly utilized in 
the products, services or 
processes of the enterprise to 
which furnished. 

. Enterprises operated as an integral 
part of a multistate enterprise. 

(1) Particular establishment 
meets any of above 4 stand- 
ards; or 

(2) Entire enterprise has direct 
outflow of $250,000; or 

(3) Entire enterprise has indirect 
outflow of $1,000,000. 

Income which is received from activ- 
ities constituting a part of interstate 
commerce of no less than $100,000. 

. $100,000 for intrastate transit compan- 
ies where the income is derived as a 
link in interstate transportation of 
passengers. 

. $100,000 for interstate transit compan- 
ies where the income is derived from 
interstate operations or from com- 
bined intrastate link transportation 
of passengers and interstate opera- 
tions. 

00,000 in the form of goods or services 

must be furnished pursuant to Govern- 

ment contracts and must be directly 
related to national defense. 


. Direct inflow of $1,000,000... .........- 
. Indirect inflow of $2,006,000..........-. 


. Direct outflow of $100,000. ...- i cmmetemenset 


Same standards as for single retail stores. 


G 
T 


However, the Board will total direct in- 
flow, indirect inflow, or direct outflow of 
all stores in the chain to determine 
whether any one of the standards is met. 
ross sales of all establishments must be 
$10,000,000. '4 

he Board will no longer assert jurisdic- 
tion solely on the basis of a franchise 
from a national enterprise. Where a 
local retail establishment has a franchise 
agreement with a multistate enterprise 
the Board will apply the same juris 


dictional standards as are applied to | 


other local retail establishments. 


See footnotes at end of table, p. 32. 


1950 standards ! 





Same.‘ 
$25,000. 
Same. 


$50,000.8 





No requirement, 


No specific monetary require- 
ment. Jurisdiction as- 
serted over enterprises 
which “substantially affect 
the national defense.” ! 


$500,000.13 

$1,000,000."3 

$25,000.13 

| Same standards as for single 
retail concerns,!8 


Took jurisdiction of all multi- 
state chains." 

The Board generally took 
jurisdiction of establish- 
ments operating under a 
franchise from national en- 
terprises without any re- 
quirement as to dollar vol- 
ume of business. Under 

| this theory the retailers 

| ‘were considered part of a 

multistate enterprise, 





dl 
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Comparison of 1954 standards with 1950 standards—Continued 


| 








Category of business 1954 standards ! 1950 standards ! 

7. Office buildings '7__.......- Jurisdiction will be assumed over an office- | The Board had no special 
building operation only when the em- rule as to office buildings. 
ployer which owns or leases and which Jurisdiction was asserted if 
operates the building is itself otherwise tenants engaged in com- 
engaged in interstate commerce and also merce paid $50,000 or more 
utilizes the building primarily to house rent per year. This was 
its own offices. an application of the in- 


direct outflow rule (cate- 
gory D).'8 
9. Utilities and local transit | $3 million gross business for intrastate | No requirement, 


systems.'# utilities and intrastate transit systems. 
10. Newspapers %._.._.......- $500,000 gross annual income._._._....-- Do. 

Ses ND Fv nriswinscosmonna The Board will no longer take jurisdiction | The Board took jurisdiction 
| Over taxicab companies. over taxicab companies 
under conditions which 
} generally required that 
| they be linked with in- 
strumentalities of com- 
merce in their business 

| dealings. 

12, Associations of employers *_| The Board will regard association mem- | The principle of considering 
bers who participate in multiemployer the totality of the opera- 
bargaining as a single employer for juris- tions of association mem- 
dictional purposes and will apply the | bers was followed under 
proper jurisdictional standards. the 1950 standards 

13. Communication concerns *_| $200,000 gross income-.....-.......-.------ | No requirement. 

14. Restaurants #4. _........... Same standards as for retail stores__.....-. The standards for restaurants 


were the same as for all 

other businesses. See foot- 

note 7. 

15. Business in the Terri- | Business in the Territories will be subject | The Board took plenary 
tories and District of to the special standards established for jurisdiction over all busi- 








Columbia. articular types of business, but the nesses in the ‘Territories 
3oard continued to assert plenary juris- and the District of Co- 
diction in the District of Columbia.™ lumbia. 





1 All figures are yearly requirements. Under the Board rules prior to July 1954, if available information 
covers only a — of a year, the figures, absent some overriding reason to the contrary, will be projected 
for a 12-month period for the purpose of applying the jurisdictional standards (C & A Lumber Co., 91 
N. L. R. B. 909). Apparently this rule is still followed by the present Board. 

2 Jonesboro Grain Drying Cooperative, 110 N. L. R. B. 481. 

3 This applies to an enterprise receiving goods or materials directly from out of State. 

4 Under the 1950 standards, the Board had no special category for jurisdiction over nonretail establish- 
ments, The inflow and outfiow dollar figures applied to all types of business to which any dollar limitations 
were applicable. 

5 This applies to an enterprise which produces or handles goods and ships such goods out of State, or per- 
forms services outside the State. The enterprise itself must actually ship the goods to the out of State 
destination. 

6 This applies to.an enterprise which receives goods or materials from other enterprises in the same State 
which the other enterprises received from out of State. The goods must be received by the ultimate pur- 
chaser in the form in which they entered the State. 

7 This applies to an enterprise which furnishes goods or services to other enterprises coming within B 
above, or to public utilities or transit systems, or instrumentalities or channels of commerce and their essen- 
tial links, which meet the jurisdictional standards established for such enterprises. 

§ There was no requirement as to how the goods or services must be utilized. 

® Preeding Transjer Company, 110 N. L. R. B, 493, 

10 Maytag Aircrajt Co., 110 N. L. R. B. 594. 

11 Westport Moving & Storage Co., 91 N. L. R. B. 902. 

12 Hogue & Knott Supermarkets, 110 N. L. R. B, 543. 

18 The 1950 standards contained no special catezory for retail stores as such. The inflow and outflow 
dollar figures applied to all types of businesses to which any dollar limitations were applicable. 

14 Where the chain does less than $10 million gross business jurisdiction will be asserted over individual 
establishments which satisfy the requirements for single retail stores. 

16 Under the 1950 standards, the Board made no distinction between multistate retail chains and multi- 
state chains in general, 

16 Wilkon-Oldsmobile, 110 N. L. R. B. 534. 

17 McKinney Avenue Realty Co., 110 N. L. R. B 547. 

18 Cormar, Inc., 94 N. L. R. B. 1150; Van Schaak and Co., 95 N. L. R. B. 1028. 

19 Creenwich Gas Co., 110 N. L. R. B. 564. 

20 This category includes newspaper companies which hold membership in or subscribe to interstate 
news services, or publish syndicated features, or advertise nationally sold product (The Daily Press, Inc., 
110 N. L. R. B. 573). 

21 Checker Cab Oo., 110 N. L. R. B. 683. 

22 Insulation Contractors of Southern California, Inc., 110 N. L. R. B. 638. 

23 This category includes radio and television stations, and telephone and telegraph systems, (Hanford 
Broadcasting Co. (K NGS), 110 N. L. R. B. 1257). 

*% Bickfords, Inc., 110 N. L. R. B. 1904. 

25 The Virgin Isles Hotel, Inc., 110 N. L. R. B. 558; Sizrto Ortega, 110 N. L. R. B. 1917; South P. R. Broad- 
casting Corp. (WISO), 111 N. L. R. B. 272; Union Cab Co., 110 N. L. R. B. 1921). 

2% M.S. Ginn and Co., 114 N. L. R. B. 112. 


. 
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AprENDIx B 


Digest or State Lasor Revations Statutes RELATING TO UNFAIR 


LABOR PRACTICES AND REPRESENTATION ELECTIONS 


Prepared by James W. Kelley, American Law Division, Legislative Reference 


Service, Library of Congress 
COLORADO 
Colorado Statutes Annotated (ch. 97, secs. 94 (1) to 94 (25)) 


Administrative agency to prevent unfair labor practices (secs. 3 and 8) 
Industrial commission. 


Unfair labor practices (sec. 6) 


1, 


By employers: 

(a) Interference with rights of employees——To interfere with, restrain, or 
coerce employees in exercise of rights guaranteed in act. 

(b) Union domination.—To initiate, create, dominate or interfere with 
formation or administration of a labor organization, or contribute support 
to it. 

(c) Discrimination in hiring, tenure, etc—To encourage or discourage 
membership in a labor organization by discrimination in hiring, tenure, or 
other conditions of employment. However, an employer shall not be pro- 
hibited from entering into an all-union agreement where three-quarters or 
more of employees vote affirmatively by secret ballot in favor of such agree- 
ment in a referendum conducted by the commission.The commission shall 
declare any such agreement terminated when it finds the labor organization 
involved unreasonably has refused to receive any employer as a member. 

(d) Refusal to bargain.—To refuse to bargain collectively with representa- 
tives of employees in any collective bargaining unit. However, an employer 
who has with reasonable cause filed a petition requesting determination as 
to bargaining unit representation shall not be deemed to have refused to 
bargain until the results of an election are certified by the commission. 

(e) All-union agreement contrary to act.—To enter into an all-union agree- 
ment except as provided in the act. 

(f) Violation of collective bargaining agreement.—To violate the terms of a 
collective-bargaining agreement, including an agreement to accept an arbi- 
tration award. 

(g) Refusal to recognize or accept final determination of tribunal.—To refuse 
or fail to accept the final determination of any tribunal having competent 
jurisdiction or whose jurisdiction the employer shall leave accepted. 

(h) Discrimination for giving information, etc—To discharge or otherwise 
discriminate against an employee because he has filed charges or given 
testimony or information in good faith under the act. 

(i) Checkoff—To deduct labor-organization dues or assessments without 
signed order of employee. 

(j) Espionage.—To spy on employees or representatives in the exercise of 
any right created or approved by the act. 

(k) Blacklisting—To circulate a blacklist of employees to prevent them 
from obtaining or retaining employment from any other employer. 

(1) Commission of crime.—To commit any crime or misdemeanor in con- 
nection with any employment controversy. 





. By employees: 


(a) Coercion of employee.—To coerce or intimidate an employee in enjoy- 
ment of his legal rights, including those guaranteed in the act, or to intimidate 
his family, picket his domicile, or injure the person or property of such 
employee or his family. 

(b) Coercion of employer—To coerce, intimidate, or induce an employer to 
interfere with employees in the exercise of their legal rights or to commit an 
unfair labor practice. 

(c) Violation of a collective-bargaining agreement.—To violate the terms of a 
eee ee agreement, including agreement to accept an arbitration 
award. 

(d) Refusal to recognize or accept final determination of tribunal.—To refuse 
or fail to accept as final the determination of any tribunal having jurisdiction or 
whose jurisdiction the employees or their representatives shall have accepted. 
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(e) Picketing, etc., without majority strike vote——To cooperate in engaging 
in, promoting or inducing picketing, boycotting or other overt concomitant 
of a strike unless a majority in a collective bargaining unit have voted by 
secret ballot to call a strike. [Declared unconstitutional in American Feder- 
ation of Labor v. Reilly, 113 Colo. 90, 155 P. 2d 145 (1944).] 

(f) Mass picketing, etc—To hinder or prevent by mass picketing, threats, 
etc., the pursuit of lawful work or employment, or to obstruct or interfere 
with entrance to or egress from any place of employment, or to interfere 
with the use of public roads, railways, airports, or other ways of travel or 
convenience. 

(g) Secondxry boycott, etc—To engage in secondary boycott, or hinder or 
prevent, by threats, etc., use of materials, equipment or services or to com- 
bine or conspire to do so. 

(h) Unauthorized possession.—To take or remain in unauthorized posses- 
sion of employer’s property. 

(i) Sitdown strike -—To engage in a sitdown strike on premises or property 
of employer. 

(j) Failure to give notice of strike-——To fail to give notice of intention to 
strike. 

(k) Commission of crime.—To commit any crime or misdemeanor in con- 
nection with an employment controversy. 

(l) Featherbedding.—To demand or require employment of any stand-in 
employee, or to require the employer to pay for an employee not necessary 
for the work of the employer. 

3. By anyone: To do or cause to be done on behalf of or in the interest of 
employers or employees, or in connection with or to influence the outcome of any 
controversy as to employment relations, any act prohibited above. 


What are not unfair labor practices (sec. 7) 

(a) For an employer to refuse to grant a closed shop or all-union agreement or 
to accede to any proposal, as herein provided. 

(b) The right of both employer and employee freely to express their views con- 
cerning any labor relationship shall not be limited by this act, nor shall the exer- 
cise of such right constitute an unfair labor practice. No strike shall be lawful 
unless authorized by a majority vote of the employees of the union involved taken 
by secret ballot as provided in this act. [Concluding sentence held unconstitu- 
tional, American Federation of Labor v. Reilly, 113 Colo. 90, 155 P. 2d 145 (1949).] 


Representatives and elections (sec. 5) 

Whenever a question arises concerning the selection of a collective-bargaining 
unit, it shall be determined by a secret ballot, and the commission, on the petition 
of any employee, employer, or the representative of either, shall conduct such 
secret ballot and certify the results. The commission shall determine what 


persons are qualified to vote. 
CONNECTICUT 


Connecticut General Statutes (ch, 370, secs. 7388 to 7399) 


Administrative agency to prevent unfair labor practices (secs. 7389, 7394) 
Board of Jabor relations 


Unfair labor practices (sec. 7392) 
By employers: 

(a) Espionage-—To spy upon activities of employees or representatives. 

(6) Blacklists—To prepare or distribute blacklists to prevent individuals 
from obtaining or retaining employment because of exercise of rights granted 
in this act. 

(c) Union domination.—To dominate or interfere with any labor organiza- 
tion or contribute financial or other support to it. 

(d) Yellow-dog contracts ——To require an employee or one seeking employ- 
ment to joint or refrain from joining or assisting a labor organization of his 
own choosing. 

(e) Discrimination in hiring, tenure, etc—To encourage or discourage 
membership in a labor organization by discrimination in regard to hire, 
tenure, or terms and conditions of employment, provided an employer may 
make an agreement with a labor organization requiring membership therein, if 
such organization is the representative of employees as provided in this act. 

(f) Refusal to bargain.—To refuse to bargain. collectively with the repre- 
sentatives of employees, 
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(g) Refusal to discuss grievances.—To refuse to discuss grievances with the 
representatives of employees. 

(h) Discrimination for giving testimony.—To discharge or otherwise dis- 
criminate against an employee because he has signed or filed an affidavit, 
petition, or complaint or given information or testimony under this act: 

(i) Preventing employment.—To distribute any blacklist of individuals 
exercising any right created or confirmed by this act or of members of labor 
organizations, or to inform any person of the exercise by any individual of 
such right, or of his membership in a labor organization for the purpose of 
preventing individuals so blacklisted from obtaining or retaining employment. 

(j) Interfere with the rights of employees —To do any acts which coerce or 
interfere with the exercise of rights set forth in this act. 

By employees: None. 

Representatives and elections (sec. 7393) 

The board is authorized to conduct elections of representatives, upon the 
complaint of an employee, employer, or their representatives, and to determine 
who may participate in such election. The board may conduct hearings but has 
no investigatory powers. Elections are by secret ballot. 


KANSAS 


Kansas General Statutes (sees. 44-801 to 44-815, as amended by laws of 1955, 
ch, 252) 


Administrative agency to prevent unfair labor practices (secs. 44-810, 44-811, 44-814) 

None. Actions may be commenced by the attorney general or county attorney 
to suspend or revoke the license of a business agent for violations of the act, and 
any person may be enjoined by the attorney general or county attorney from 
violating the act by action in the district court. 


Unfair labor practices 
1. Unlawful acts of employer (sec. 44-808): 

(a) Interfere with rights of employees.—To interfere with, restrain, or coerce 
employees in exercise of rights guaranteed by this act. 

(6) Union domination.—To dominate or interfere with formation or admin- 
istration of a labor organization or contribute support to it. 

(c) Service letter refusal——To refuse to furnish, upon written request of 
employee, a service letter setting forth tenure, occupational classification, 
and wage rate of employee. 

(d) Discrimination; giving testimony.—To discharge or discriminate against 
an employee because he has brought action or given information or testimony 
under this act. 

(e) Checkoff—To deduct labor organization dues or assessments from 
earnings, without written consent from employee. 

(f) Espionage——To employ any person to spy upon employees or repre- 
sentatives in the exercise of rights under this act. 

2. Unlawful acts of any person (sec. 44-809): 

(a) Interference with right of franchise—To interfere with or prevent the 
right of franchise of any member of a labor organization, including the right 
to make complaint, file charges, give information or testimony under this act, 
to petition his union regarding grievances or the making known of facts 
concerning such grievances or violations of law to any person, and his right 
of free petition and speech and lawful assemblage. 

(b) Prohibition of elections.—To prohibit or prevent election of officers of a 
labor organization. 

(c) Unauthorized strike —To participate in any strike, walkout, or cessation 
of work unless authorized by a majority vote of employees in a collective- 
bargaining unit by secret ballot conducted in accordance with the regulations 
adopted by the State labor commissioner; provided, that this shall not pro- 
hibit anyone from terminating his employment on his own volition. 

(d) Unauthorized all-union agreement.—To enter an all-union agreement 
as a representative of employees in a collective-bargaining unit unless the 
employees have, by a majority vote, authorized such agreement. 

(e) Secret ballot—To conduct an election referred to in (c) and (d) without 
a secret ballot. 
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(f) Unauthorized dues.—To charge, receive, or retain any dues or assess- 
ments in excess of or not authorized by the constitution or bylaws of a labor 
organization. 

(g) Unlicensed business agent.—To act as a business agent without a valid 
and subsisting license. 

(h) Unauthorized representative-—To solicit membership for or act as a 
representative of a labor organization without authority of such labor organi- 
zation to do so. 

. (i) False statements —To make false statements in an application for a 
icense. 

(j) Labor organization constitutions on file—To act as a business agent or 
representative of a labor organization which does not have on file, with the 
secretary of state, its constitution and bylaws. 

(k) Seizing property unlawfully—To seize or occupy property unlawfully 
during a labor dispute. 

(1) Coercion of employee; discrimination.—To coerce or intimidate any 
employee in the enjoyment of his legal rights, including those guaranteed in 
this act, or to intimidate his family, picket his domicile, or injure the person 
or property of such employee or his family, or to discriminate against any 
person because of the exercise of any right guaranteed to him by this act. 

(m) Picket beyond area of dispute-——To picket beyond the area of the in- 
dustry in which a labor dispute arises. 

(n) Unlawful picketing—To picket by force and violence, or in such a 
manner as to prevent ingress and egress, or other than in a peaceable manner. 

(0) Violation of collective bargaining.—To violate the terms of a collective 
bargaining agreement. 

(p) Closed shop.—To enter a closed shop agreement. 


Additional unlawful acts of any person (sec. 44-809a) 


Secondary boycott declared unlawful when engaged in for certain specified 
reasons. 


Representatives and elections (sec. 44-814a) 


State labor commissioner to adopt rules and regulations governing the conduct 
of elections for the selection of collective bargaining units and for other purposes. 


MASSACHUSETTS 


Massachusetts laws of 1938 (ch. 345) incorporated in general laws 
(ch. 23 and ch. 150A) 


Administrative agency to prevent unfair labor practices (ch. 23, sec. 90; ch. 150A, 
sec. 6) 


Labor relations commission. 


Unfair labor practices 
By employer (ch. 150A, sec. 4): 

(a) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in the act. 

(b) Union domination —To dominate or interfere with formation or ad- 
ministration of a labor organization or contribute financial or other support 
to it. 

(c) Discrimination in hiring, tenure, etc—To discriminate in regard to hire 
or tenure or term of employment, to encourage or discourage membership in a 
labor organization, provided an employer may make an agreement with a 
labor organization requiring membership therein as a condition of employ- 
ment, if such labor organization is the proper representative of the employees 
as provided in the act, but no such agreement shall apply to an employee who 
is not eligible for full membership and voting rights in such labor organization. 

(d) Discrimination for giving testimony.—To discharge or discriminate 
against an employee because he has filed charges or given testimony under 
the act. 

(e) Refusal to bargain.—To refuse to bargain collectively with representa- 
tives of employees as provided in the act. 

(f) Discrimination against nonmembers of union.—To discharge or discrim- 
inate against an employee because he is not a member in good standing of a 
labor organization with whom the employer has made an agreement to 
require as a condition of employment membership therein, unless such labor 
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organization certifies to the employer that such employee was denied or 
deprived of membership in good standing as a result of a bona fide disquali- 
fication or the administration of discipline, and such employee has exhausted 
the remedies available to him within the labor organization and under the act. 
By employee (secs. 4A, 4B): 
(a) Unlawful seizure of property—To seize or occupy unlawfully private 
property as a means of forcing settlement of a dispute. 
(6) Unlawful strike, boycott, ete-—To authorize or engage in any strike, 
slowdown, boycott, etc., or withholding of patronage for the purpose of— 
(1) Bringing about the commission of an unfair labor practice; or 
(2) Injuring the trade or business of any person for refusing to commit 
an unfair labor practice; or 
(3) Interfering with, restraining, or coercing employees in their choice 
or rejection of representatives after the commission has determined under 
the act that such employees do not desire to be represented by such labor 
organization. 
(c) Aiding in unfair labor practices.—To aid in any concerted activity men- 
tioned in this section by giving direction or guidance or providing funds. 
(d) Refusal to bargain collectively with employer.—For a labor organization 
to refuse to bargain collectively with an employer who has recognized it as 
the exclusive representative of employees. 


Representatives and elections (ch. 150A, sec. 5) 


The commission is authorized to investigate questions concerning representa- 
tion and to certify representatives. In such investigation it may take a secret 
ballot of employees or utilize any other suitable method to ascertain such repre- 


sentatives. 
MICHIGAN 
Michigan Compiled Laws (sees. 423.1 to 423.25) 


Administrative agency to prevent unfair labor practices 


None. Violations of provisions are either declared a misdemeanor and punish- 
able as such; or any legal or equitable remedy may be used by law enforcement 
officials in case of violations. 

Unfair labor practices 

Unfair labor practices are not listed as such. However, the following acts are 
declared unlawful: 

Mass picketing, threats, etc—For any person to (1) hinder or prevent by 
mass picketing, unlawful threats or force the pursuit of lawful work; (2) 
obstruct or interfere with entrance to or egress from a place of employment; 
(3) obstruct public streets, etce., (4) picket a private residence (sec. 423.9f). 

Unlawful possession of property—For any person to take possession of 
property against the will of the owner, or interfere with the full use thereof 
(sec. 423.15). 

Interference with unions; discrimination, etc-—For an employer to (1) inter- 
fere with, restrain or coerce employees in exercise of right to self-organization; 
(2) initiate, dominate, contribute to, or interfere with the formation or 
administration of a labor organization; (3) discriminate in regard to hire, 
terms or other conditions of employment in order to encourage or discourage 
membership in any labor organization; (4) encourage membership in or 
initiate, dominate or contribute to a company union; (5) discriminate against 
an employee because he has given testimony or instituted a proceeding under 
this act (sec. 423.16). 

Coercion to join union or refrain from work.—For an employee or other 
person to force any person to become or remain a member of a labor organiza- 
tion or to refrain from engaging in employment (sec. 423.17). 

Unlawful strikes, lockouts, etc-—For an employer to engage in a lockout or 
for a labor organization to engage in a strike without having complied with 
the provisions of the act (sec. 423.22a). 

Representatives and elections 

If a jurisdictional dispute cannot be settled by mediation, the mediation board 

shall call an election of the employees to be conducted according to regulations 


promulgated by the board. Such election shall be conducted and supervised by 
the board or its representative, and shall be by secret ballot (secs. 423.9a, 423.9¢). 
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MINNESOTA 
Statutes Annotated (ch. 179) 


Administrative agency to prevent unfair labor practices 

None. Unfair labor practices may be enjoined, subject to the provisions of 
this section. (Sec. 179.14) 
Unfair labor practices 

By employer (sec. 179.12): 


(a) Violation of collective-bargaining agreement.—To institute a lockout in 
violation of a valid collective-bargaining agreement, or to violate the terms 
os such agreement. 

(6) Lockout—To institute a lockout in violation of the cooling-off period 
requirement of the act. 

(c) Discrimination in hiring, etc—To encourage or discourage membership 
in a labor organization by discrimination in regard to hire or tenure or terms 
or conditions of employment; collective-bargaining agreements excepted, 

(a) Discrimination for giving testimony.—To discharge or discriminate 
against an employee because he has signed or filed an affidavit, petition, or 
complaint or given information or testimony under this act. 

(e) Espionage—To spy upon activities of employees or their repre- 
sentatives. 

(f) Blacklists.—To distribute any blacklist of individuals to prevent them 
from obtaining or retaining employment. 

(g) To engage or contract for the services of a person who is an employee 
of another if such employer is paid a wage which is less than is agreed to be 
paid by the engaging or contracting employer under an existing union con- 
tract for work of the same grade or classification. 

(h) Violations of (b), (d), (e), (f), and (g) are declared to be unlawful acts. 


By employees (sees. 179.11, 179.13): 


(a) Strike in violation of collective-bargaining agreement.—For employee or 
labor organization to institute a strike in violation of valid collective-bargain- 
ing agreement if employer is in good faith complying with the agreement, or to 
violate the terms and conditions of such bargaining agreement. 

(b) Strike in violation of required notice.—For employee or labor organiza- 
tion to institute a strike in violation of the requirement of the act. 

(c) Unlawful possession of property, etc—To seize or occupy property un- 
lawfully during existence of a labor dispute. 

(d) Picketing by nonemployee under certain circumstances.—For a non- 
employee to picket a place of employment, unless the majority of pickets at 
the time are employees of the place of employment. 

(e) Picketing when no strike in progress ——For more than one person to 
picket a single entrance to place of employment where no strike is in progress 
at the time. 

(f) Interference with vehicle, etc—To interfere with operation of a vehicle 
or the operator thereof when neither the owner nor operator of the vehicle 
is at the time a party to a strike. 

(g) Coercion of employee to join union or strike, etc—For any employee, labor 
organization, or officer, agent, or member thereof, to compel or attempt to 
compel any person to join or to refrain from joining any labor organization or 
any strike against his will by any threatened or actual unlawful interference 
with his person, immediate family, or property, or to assault or unlawfully 
threaten such person while in pursuit of lawful employment. 

(h) Engaging in strike without majority strike vote—For any person or labor 
organization to cooperate in engaging in, promoting, or inducing a strike 
unless the strike has been approved by a majority vote, taken by secret ballot, 
of the voting employees in a collective bargainining unit of employees of an 
employer or association of employers against whom the strike is primarily 
directed. 

(i) Secondary boycott, hindering agricultural production, etc —For any person 
or labor organization to hinder or prevent by intimidation, force, coercion, or 
sabotage, or by threats thereof, the production, transportation, processing, 
or marketing by a producer, processor, or marketing organization, of agri- 
cultural products, or to combine or conspire to cause or threaten to cause 
injury to such processor, etc., whether by withholding labor, refusing to 
handle, use or work on particular agricultural products, or by other unlawful 
means, in order to bring such processor or marketing organization against his 
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or its will into a concerted plan to coerce or inflict damage upon any producer. 
Above shall not prevent a strike by employees of such producer, etc., for bona 
fide purpose of improving their own working conditions or promoting or 
protecting their own rights of organization, selection of bargaining repre- 
sentatives or collective bargaining. 

(j) Interference with use of roads, obstructing entrance, etc—For an employee 
or labor organization to inferfere with the free and uninterrupted use of public 
roads, streets, highways, or methods of transportation or conveyance, or to 
wrongfully obstruct ingress to and egress from any place of business or 
employment. Violation of all preceding clauses except the first are declared 
to be unlawful acts. 

Secondary boycott is defined and declared to be an unfair labor practice 
and an unlawful act (secs. 179.40 to 179.47). 

It is unlawful to conduct a strike or boycott during the period of certifi- 
cation of a representative by proper Federal or State authority in order (1) to 
deny the right of the representative so certified to act as such representative, 
or (2) to prevent such representative from acting as authorized, or (3) to 
interfere with the business of the employer in an effort to do either act as 
specified by clauses (1) and (2) hereof (sec. 179.27). 


Representatives and elections (sec. 179.083) 


Jurisdictional disputes involving picketing, strikes or boycott are certified to 
the governor, who in his discretion may appoint a labor referee to hear and deter- 
mine the jurisdictional controversy. 


NEW YORK 
New York Consolidated Laws (labor law, art. 20, secs. 700-716) 


Administrative agency to prevent unfair labor practices (secs. 702, 706) 
Labor relations board. 


Unfair labor practices 
By employers (sec. 704): 

(a) Espionage—To spy upon activities of employees. 

(b) Blacklists—To prepare or circulate any blacklist of individuals to 
prevent them from obtaining or retaining employment because of the exercise 
of rights guaranteed by the act. 

(c) Union domination.—To dominate or interfere with any labor organiza- 
tion or to contribute support to it. 

(d) Yellow-dog contracts—To require an employee or one seeking employ- 
ment to join any company union or to refrain from joining or assisting a labor 
organization of his own choosing. 

(e) Discrimination in hiring, etc—To encourage or discourage membership 
in any labor organization by discrimination in regard to hire, tenure, or terms 
or conditions of employment, except that an employer may make an agree- 
ment with a labor organization making membership in it a condition of 
employment if such labor organization is the proper representative as pro- 
vided in the act. 

(f) Refusal to bargain collectively—To refuse to bargain collectively with 
representatives of employees. 

(g) Refusal to discuss grievances—To refuse to discuss grievances with 
representatives of employees. 

(h) Discrimination for giving testimony.—To discharge or otherwise dis- 
criminate against an employee because he has filed charges or given informa- 
tion or testimony under this act. 

(i) Preventing employment.—To distribute or circulate any blacklist of 
individuals exercising any rights created or confirmed by this act, or of 
members of a labor organization, or to inform any person of the exercise of 
such right or membership in a labor organization, for the purpose of prevent- 
ing individuals so named from obtaining or retaining employment. 

(j) Interference with rights of employees——To interfere with, restrain or 
coerce employees in the exercise of the rights guaranteed by the act. 

By employees: None. 
Representatives and elections (sec. 705) 

The board is authorized to investigate jurisdictional controversies and certify 
representatives. In such investigations the board may conduct hearings and 


elections by secret ballot of employees or use any other suitable method to ascer- 
tain such representatives. 
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OREGON 


Revised Statutes (ch. 662) 

Unfair labor practices 

In addition to certain acts relating to the selection of representatives for collec- 
tive bargaining, the only labor practices which are declared to be unlawful are 
“thot cargo” and “‘secondary boycott.’’ There is no machinery provided to prevent 
or settle the latter practices other than legal or equitable relief or arbitration (secs. 
662.230, 662.240, 662.410—662.550). The unlawful acts relating to the selection 
of representatives are (1) to coerce, intimidate, or discriminate against an em- 
ployee in the exercise of his free choice of a representative; (2) to intimidate or 
coerce any employer or employee because the employees of said employer or other 
employer have not selected a labor organization as their representative; or (3) 
to picket unless such person has been certified or is recognized as a bargaining 
representative (secs. 662.750, 662.770). Unlawful practices relating to the selec- 
tion of representatives may be the subject of a cease-and-desist order of a labor 
examiner (sec. 662.710). 


Representatives and elections (sec. 662.630) 


Labor examiners appointed pursuant to the act are authorized to hold elections 
by secret ballot of employees to determine representatives for collective bargaining. 


PENNSYLVANIA 
Pennsylvania Purdon’s Statutes Annotated (title 43, secs. 211.1-211.13) 


Administrative agency to prevent unfair labor practices (secs. 211.4, 211.8) 
Labor relations board. 


Unfair labor practices (sec. 211.6) 
For employers: 

(a) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in this act. 

(b) Union domination.—-To dominate or interfere with the formation or 
administration of a labor organization or contribute material support to it. 

(c) Discrimination in hiring, tenure, etc—To encourage or discourage 
membership in a labor organization by discrimination in regard to hire or 
tenure of employment, except that an employer may make an agreement with 
a labor organization making membership therein a condition of employment 
if such labor organization is the proper representative of employees as 
provided in this act and if such labor organization does not deny membership 
to a person or persons who are employees of the employer at the time of 
making such agreement, provided such employee was not employed in viola- 
tion of any previously existing agreement with said labor organization. 

(d) Discrimination for giving testimony, etc-—To discharge or otherwise 
discriminate against an employee because he has filed charges or given testi- 
mony under this act. 

(e) Refusal to bargain.—To refuse to bargain collectively with representa- 
tives of employees. 

(f) Checkoff—To deduct dues, fees, etc., payable to a labor organization 
from wages of employees, unless authorized to do so by a majority vote of 
employees and receipt of written authorization from each employee affected. 

By employees: 

(a) Coercion of employee—To intimidate or coerce an employee to join or 
refrain from joining any labor organization or to affect his selection of repre- 
sentatives for collective bargaining. 

(b) Sitdown strike, etc—To join in a sitdown strike, to seize, damage, or 
destroy property of the employer during a labor dispute. 

(c) Coercion of employer—To intimidate or coerce any ermployer by 
threats of harm to himself or his family to accede to demands, etc. 

(d) Secondary boycott—To engage in a secondary boycott or prevent by 
threats, etc., the obtaining of materials or services or to combine or conspire 
to do so. 

(e) Striking, etc., because of jurisdictional dispute-—To call or conduct a 
strike or boycott or to picket on account of any jurisdictional controversy. 
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Representatives and elections (sec. 211.7) 


The board is authorized to investigate questions concerning representation and 
certify representatives. In such investigations the board shall conduct hearings 
and utilize any suitable method to ascertain representatives, except that if either 
party to the controversy so requests, a secret ballot of employees shall be taken. 


RHODE ISLAND 
Rhode Island Laws of 1941 (ch. 1066, as amended) 


Administrative agency to prevent unfair labor practices (secs. 3, 7) 
Labor relations board. 


Unfair labor practices (sec. 5) 
By employers: 

(a) Espionage.-—To spy upon activities of employees or their representa- 
tives. 

(b) Blacklisting—To prepare or distribute any blacklists of individuals 
for the purpose of preventing them from obtaining or retaining employment 
because of the exercise of rights guaranteed by the act. 

(c) Union domination.—To dominate or interfere with the formation or 
administration of a labor organization or contribute any support to it. 

(d) Yellow-dog contracts ——To require membership in a company union or 
forbid membership in a labor organization of an employee’s own choosing. 

(e) Discrimination in hiring, tenure, ete-—-To encourage or discourage 
membership in any labor organization by discrimination in regard to hire, 
tenure or term or condition of employment, except that an employer may 
make an agreement with a labor organization requiring membership therein 
as a condition of employment if such labor organization is the proper repre- 
sentative of employees as provided in the act. 

(f) Refusal to bargain.—To refuse to bargain collectively with representa- 
tives of employees. 

(g) Refusal to discuss grievances—To refuse to discuss grievances with 
representatives of employees. 

(h) Discrimination for giving testimony, etc—To discharge or otherwise 
discriminate against an employee because he has filed charges or given 
information or testimony under this act. 

(t) Preventing employment.—To distribute or circulate any blacklist of 
individuals exercising any right created or confirmed by this act or of members 
of a labor organization, or to inform any person of the exercise of such rights 
by any individual or membership of any individual in a labor organization 
for the purpose of preventing individuals so named from obtaining or retain- 
ing employment. 

(j) Interference with rights of employees——To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed by the act. 

By employees: None. 


Representatives and elections 


The board is authorized to investigate controversies concerning representation 
and to certify representatives. In conducting such investigations the board shall 
conduct hearings and may conduct an election by secret ballot of employees, or 
use any other suitable method to ascertain representatives, provided that the 
board shall not have authority to investigate any controversy between individuals 
or groups within the same labor organization or between labor organizations 
affiliated with the same parent labor organization. 


UTAH 
Utah Code Annotated (sees. 34-1—1 to 34-1-16) 


Administrative agency to prevent unfair labor practices (secs. 34-1—3, 34—1-10) 
Labor relations board. 
Unfair labor practices (sec. 34—1-8) 
By employers: 
(a) Interference with rights of employees—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in the act. 
(b) Union domination.—To dominate or interfere with formation or admin- 
istration of a labor union or contribute support to it. 
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(c) Discrimination in regard to hiring, tenure, etc-—To encourage or dis- 
courage membership in a labor organization by discrimination in regard to 
hire, tenure, or term or condition of employment, except that an employer 
may make an agreement with a labor organization requiring membership 
therein as a condition of employment if such labor organization is the proper 
representatives of employees as provided in the act. 

(d) Refusal to bargain.—To refuse to bargain collectively with representa- 
tives of employees. 

(e) Bargaining with minority representatives —To bargain collectively with 
representatives of less than a majority of employees in a collective-bargaining 
unit. 

(f) Discrimination for giving testimony.—To discharge or otherwise dis- 
criminate against an employee because he has filed charges or given testimony 
under this act. 

By employees: 

(a) Coercion of employees.—To coerce or intimidate an employee in exercise 
of legal rights, or to intimidate his family, picket his domicile, or to injure 
his person or property or his family. 

(b) Coercion of employers.—To coerce, intimidate, or induce an employer 
to interfere with the rights of his employees or to commit an unfair labor 
practice. 

(c) Unauthorized strike-—To cooperate in engaging in or inducing picket- 
ing, boycotting, or any other concomitant of a strike unless authorized by a 
majority of employees voting by secret ballot. 

(d) Mass picketing, etc—To hinder or prevent by ‘mass picketing, threats, 
etc., the pursuit of lawful work, or to obstruct or interfere with entrance to 
or egress from a place of employment or to interfere with free use of public 
roads and other ways of travel or conveyance. 

(e) Secondary boycott—To engage in secondary boycott, or to hinder or 
prevent by threats, etc., the obtaining, use or disposition of materials, equip- 
ment, or services or to conspire to do so, provided that nothing herein shall 
prevent sympathetic strikes in support of those in similar occupations. 

(f) Unauthorized possession of property —To take unauthorized possession 
of property of the employer. 

By anyone: To do or cause to be done on behalf of employers or employees any 
act prohibited above. 


Representatives and elections (sec. 34-—1-—9) 

The board is authorized to investigate controversies concerning the representa- 
tion of employees and certify representatives. In any such investigation the 
board shall conduct hearings and may take a secret ballot of employees, or use any 
other suitable method to ascertain such representatives. 


WISCONSIN 
Wisconsin Statutes (sees. 111.01 to 111.19) 


Administrative agency to prevent unfair labor practices (secs. 111.03, 111.07) 
Employment relations board. 


Unfair labor practices (sec. 111.06) 
By employers: 

(a) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in the act. mt 

(b) Union domination.—To dominate or interfere with the formation”*or 
administration of any labor organization, or to contribute support to it, pro- 
vided that an employer may become a member of a labor organization of 
which his employees are members when he and they work at the same trade. 

(c) Discrimination in hiring, tenure, etc—To encourage or discourage 
membership in a labor organization by discrimination in regard to hire, 
tenure, or other terms or conditions of employment, except that an employer 
may enter an all-union agreement with representatives chosen by a majority 
of employees in accordance with the act. 

(d) Refusal to bargain.—To refuse to bargain collectively with representa- 
tives of employees, provided that where the employer has filed a petition re- 
questing determination of representation he shall not be deemed to have 
refused to bargain until a determination has been made by the board. 
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(e) Bargaining with minority representatives.—To bargain collectively with 
representatives of less than a majority of employees. 

(f) To violate the terms of a collective-bargaining agreement, including 
an agreement to accept an arbitration award. 

(g) To refuse or fail to accept the final determination of any tribunal 
having jurisdiction or whose jurisdiction the employer accepted. 

(h) Discrimination for giving testimony, etc—To discharge or discriminate 
against an employee because he has filed charges or given information or 
testimony in good faith under this act. 

(i) Checkoffi—To deduct labor-organization dues or assessments from 
employee’s earnings, unless presented with an individual order therefor, 
signed by the employee and terminable at the end of any year of its life by the 
employee on 30 days’ written notice. 

(j) Espionage——To employ any person to spy upon employees or their 
representatives. 

(k) Blacklists—To make or circulate any blacklists as described in section 
343.682. 

() To commit any crime or misdemeanor in connection with any labor 
dispute. 

By employees: 

(a) Coercion of employee in enjoyment of rights, etc-—To intimidate non- 
striking employee or to intimidate his family or picket his home, or injure 
his person or property. 

(b) Coercion of employer to commit unfair labor practice, ete-—To coerce, 
intimidate, or induce an employer to engage in any practice with regard to 
his employees which would constitute an unfair labor practice if undertaken 
by him of his own initiative. 

(c) Violation of collective-bargaining agreement.—To violate the terms of a 
collective-bargaining agreement, including an agreement to accept an arbitra- 
tion award. 

(d) Refusal to recognize or accept final determination of tribunal._—To refuse 
to accept as conclusive of any issue in controversy as to employment relations 
the final determination of any tribunal having competent jurisdiction of same 
or whose jurisdiction the employees or their representatives accepted. 

(e) Engaging in picketing, etc., without majority strike vote——To cooperate 
in engaging in, promoting, or inducing picketing, boycotting or any other 
overt concomitant of a strike unless a majority in a collective bargaining unit 
of the employees of an employer against whom such acts are primarily directed 
have voted by secret ballot to call a strike. 

(f) Mass picketing, etc., obstructing entrance to place of employment, use of 
roads, etc—To hinder or prevent by mass picketing, etc., the pursuit of any 
lawful employment or to interfere with entrance to or egress from any place 
of employment, or to interfere with free and uninterrupted use of’ public 
roads, streets, and ways of travel or conveyance. 

(g) Secondary boycott, hindering use of materials, etc—To engage in a 
secondary boycott and threaten or cause injury to one with whom no labor 
dispute exists except that employees may engage in sympathy strikes in 
support of those in similar occupations working for other employers in the 
same craft. 

(h) Unauthorized possession of property.—To take unauthorized possession 
of property of employer or to engage in any concerted effort to interfere with 
production except by leaving the premises in an orderly manner for the pur- 
pose of going on strike. 

(t) Failure to give notice of strike-—To fail to give proper notice of intention 
to strike in certain industries. 

(j) Commission of crime.—To commit any crime or misdemeanor in con- 
nection with any controversy as to employment relations. 

(1) Jurisdictional strike-—To engage in, promote, or induce a jurisdictional 
strike. 

(m) Coercion of employer to join union.—To coerce or intimidate an em- 
ployer working at same trade as his employees to induce him to become a 
member of the same labor organization of which they are members. 

By anyone: To do or cause to be done on behalf of or in the interest of employers 
or employees, or in connection with or to influence the outcome of any controversy, 
any act prohibited above. 
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Representatives and elections (sec. 111.05) 


The board is authorized to determine any question concerning the representation 
of employees by taking a secret ballot of employees and to certify the results 


thereof. 
HAWAII 


Hawaii Session Laws of 1945 (codified in Revised Laws of Hawaii as ch. 72 A, 
secs. 4150.01 to 4150.20) 


Administrative agency to prevent unfair labor practices (secs. 4150.04, 4150.09) 


Employment relations board. 
Unfair labor practices (sec. 4150.08) 
1. By employers: 

(a) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in the act. 

(b) Unton domination.—To initiate, create, dominate, or interfere with 
formation or administration of a labor organization, or contribute support 
to it. 

(c) Discrimination in hiring, tenure, etc——To encourage or discourage 
membership in a labor organization by discrimination in hiring, tenure, or 
other conditions of employment. But an employer shall not be prohibited 
from entering an all-union agreement where at least three-quarters of the 
employees have voted affirmatively by secret ballot in favor of such all-union 
agreement in a referendum conducted by the board. Such authorization of 
an all-union agreement shall be deemed to continue thereafter subject to the 
right of either party to request the board in writing to conduct a new referen- 
dum. Upon receipt of such a request the board shall determine whether 
there is reasonable ground to believe that there exists a change in the attitude 
of the employees toward the all-union agreement since the prior referendum 
and upon so finding the board shall conduct a new referendum. The board 
shall declare any ali-union agreement terminated whenever it finds that the 
labor organization involved has unreasonably refused to receive an employee 
as a member. 

(d) Refusal to bargain.—To refuse to bargain collectively with the repre- 
sentative of a majority of the employees in a collective-bargaining unit. If 
an employer files with the board a petition requesting determination as to 
majority representation, he shall not be deemed to have refused to bargain 
until an election has been held and the result certified to him by the board. 

(e) Bargaining with minority representatives —To bargain collectively with 
the representatives of less than a majority of the employees in a collective- 
bargaining unit, or to enter into an all-union agreement except as provided in 
(c) above. 

(f) Violation of collective bargaining agreement.—To violate the terms of a 
collective-bargaining agreement. 

(g) Refusal to recognize or accept final determination of tribunal.—To refuse or 
fail to recognize or accept as conclusive of any issue in an employment re- 
lations controversy the final determination of the board or any tribunal of 
competent jurisdiction. 

(h) Discrimination for giving information, etc-—To discharge or otherwise 
discriminate against an employee because he has filed charges or given 
information or testimony under the provisions of this act. 

(i) Checkoff—To deduct labor organization dues or assessments from earn- 
ings, without a signed order from the employee. 

(j) Espionage——To employ any person to spy upon employees or their 
representatives respecting their exercise of any right created or approved by 
this act. 

(k) Blacklisting—To make, circulate, or cause to be circulated a blacklist. 

2. By employees: 

(a) Coercion of employee—To coerce or intimidate an employee in the 
enjoyment of his legal rights, including those guaranteed in this act. 

(b) Coercion of employer.—To coerce, intimidate, or induce an employer 
to interfere with employee in the exercise of his legal rights, or to commit an 
unfair labor practice. 

(c) Violation of a collective-bargaining agreement.—To violate the terms of a 
collective-bargaining agreement. 

(d) Refusal to recognize or accept final determination of tribunal.—To refuse 
or fail to recognize or accept as conclusive of any issue in an employment- 
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relations controversy the final determination of the board or any tribunal of 
competent jurisdiction. 

(e) Picketing, etc., without majority strike vote—To cooperate in engaging 
in, promoting, or inducing picketing (not constituting an exercise of con- 
stitutionally guaranteed freedom of speech), boycotting, or any other overt 
act accompanying a strike unless a majority of employees have voted by 
secret ballot to call a strike. 

(f) Mass picketing, etc—To hinder or prevent by mass picketing, threats, 
etc., the pursuit of lawful employment, or to obstruct or interfere with en- 
trance to or egress from any place of employment, or the free use of public 
roads, railways, airports, or other ways of travel or conveyance. 

(g) Secondary boycott, etc—To engage in a secondary boycott, or to hinder 
or prevent by threats, etc., the obtaining, use, or disposition of materials, 
equipment or services, or to conspire to do so. Nothing herein shall prevent 
sympathetic strikes in support of those in similar occupations working for 
other employers in the same craft. 

(h) Unauthorized possession.—To take unauthorized possession of property 
of the employer or to engage in any concerted effort to interfere with produc- 
tion except by leaving the premises in an orderly manner for the purpose of 
going on strike. 

(t) Failure to give notice of strike-—To fail to give the notice of intention 
to strike provided in the act. 

3. By anyone: To do or cause to be done, on behalf or in the interest of em- 
ployers or employees, or in connection with or to influence the outcome of any 
controversy as to employment relations, any act prohibited above. 


Representatives and elections (sec. 4150.07) 

Questions concerning the determination of a collective-bargaining unit or the 
representation of employees in a collective-bargaining unit shall be determined 
by the board by taking a secret ballot of employees and certifying the results 
thereof to the interested parties and their employer. Such questions may be 
raised by petition of any employee or his employer in the case of jurisdictional 
disputes or in any case after a union has requested recognition. 


PUERTO RICO 


Puerto Rico Laws, 1945, Act 130; Laws 1946, Act 6 (Statutes Annotated, title 29, 
secs. 61-76) 
Administrative agency to prevent unfair labor practices (secs. 3, 7, 9) 
Labor relations board. 
Unfair labor practices (sec. 8) 
1. By employers: 

(a) Interference with rights of employees—To interfere with, restrain or 
coerce employees in the exercise of rights guaranteed in the act, or to attempt 
to do so. 

(b) Union domination.—To initiate, create, dominate, or interfere with the 
formation or administration of any labor organization, or to attempt to do so, 
or to contribute financial or other support to the same, provided that an 
employer may deduct union dues from an employee’s earnings in accordance 
with the terms of a valid collective bargaining contract. 

(c) Discrimination in hiring, tenure, etc—To encourage, discourage, or 
attempt to encourage or discourage membership in any labor organization 
by discrimination in hiring, tenure or other conditions of employment, 
including a lockout. But an‘employer shall not be prohibited from making 
an all-union contract or a maintenance of membership agreement with a 
labor organization representing a majority of the employees in an appropriate 
unit with authority for collective bargaining. 

(d) Refusal to bargain.—To refuse to bargain collectively with the repre- 
sentatives of a majority of his employees in a unit appropriate for collective 
bargaining. 

(e) Bargaining with minority representatives—-To bargain or make a col- 
lective-bargaining contract with a representative who does not represent a 
majority of the employees in a unit appropriate for collective bargaining. 

(f) Violation of a collective-bargaining contract—To violate the terms of a 
collective-bargaining contract, including an agreement to accept an arbitra- 
tion award whether the same is or is not included in a collective-bargaining 
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contract, provided, the board may dismiss any charge under this subsection 
if the union that is a party to the contract is guilty of a current breach of the 
contract or has not complied with an order of the board concerning any unfair 
labor practice as provided in this act. 

(g) Interference with elections.—To fail to maintain a neutral position before 
or during any election for the purpose of determining collective-bargaining 
representatives, by interfering with or attempting to influence employees by 
making such statements or remarks and engaging in such conduct as to tend 
to coerce, restrain, discourage, or hinder free exercise by employees of their 
right to select a collective-bargaining representative. 

(h) Discrimination for giving information, etc_—To discharge or otherwise 
discriminate against an employee because he has filed charges or given 
information or testimony under this act. 

(i) Failure to reinstate employee—To fail to employ or reinstate to his 
former position, or in the event of its nonexistence, to a substantially similar 
position, an employee who has been discharged in violation of subsection 
(2) (b) of this section, below. 

(j) Discrimination against supervisors for refusing to assist in unfair labor 
practice.—To discharge or otherwise discriminate against a supervisor because 
he refuses to assist, participate in, or in any other manner engage, directly 
or indirectly, in activities on behalf of an employer in the commission of an 
unfair labor practice as defined in this act. 

2. By labor organizations: 

(a) Violation of collective-bargaining contract.—To vielate the terms of a 
collective-bargaining contract, including an agreement to accept an arbitra- 
tion award whether the same is or is not included in a collective-bargaining 
contract, provided the board may dismiss any charge under this subsection 
if the employer that is a party to the contract is guilty either of a current 
breach of the contract or has not complied with an order of the board concern- 
ing an unfair labor practice as provided in this act. 

(b) Exclusion of employees under all-union agreement.—To unjustifiably 
exclude or suspend from the membership of a labor organization any employee 
in a collective-bargaining unit on whose behalf the labor organization has 
executed an all-union or maintenance of membership agreement. For 
violation of this subsection, the board may, in its discretion, order the tem- 
porary suspension or the permanent termination of such clause of the collec- 
tive-bargaining contract that requires all the employees in said bargaining 
unit, as a condition of employment, to belong to one sole labor organization 
or that the members of said organization maintain themselves in good stand- 
ing as members of the same during the life of the contract. 


Representatives and elections (sec. 7) 


Whenever a question concerning representation of employees arises, the board 
may investigate and resolve the question, by appropriate public hearing, or by 
secret ballot, or both, or by any other appropriate method; provided, that when- 
ever one of the unions or labor groups involved does not agree with the decision 
of the board, in the absence of an election, and its claim is supported by 20 percent 
of the employees in the unit, the board shall immediately decree an election among 
the employees to decide the question. 
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